2528 9161

2861 1494
SU B56/7 (99) X
CB1/BC/2/99 Urgent By Fax 2869 6794

(5 pages)

25 November 1999

Ms Leung Siu-kum

Clerk to Bills Committee
Legislative Council Building
8 Jackson Road

Central

Hong Kong

Dear Ms Leung,

Bills Committee
Exchanges and Clearing Houses (Merger) Bill

Meeting on 23 November 1999

Thank you for your letter of 18 November to the Secretary for
Financial Services. | provide below our responses to the comments and
questions raised by the Law Society on the Bills as per attachment to your
forthmentioned letter.

Interpretation

Financial engineering has created many new kinds of securities
such that it is not only a “share” that carries a vote. Some products involve
splitting a share into separately traded component parts, including a security
that carries rights to dividends, a security that carries rights to capital
appreciation, and a security that carries the right to vote. In order to ensure
that we do not inadvertently exclude securities that like shares also carry
voting power we believe the definition is necessary and appropriate.



Section 4(6)

It is correct that the offence would be committed by a company.
The reference to an “individual” committing the offence refers to directors and
other officers of the company who are individuals and guilty of the like
offence by virtue of section 101E of the Criminal Procedure Ordinance (Cap.
101).

Section 6

Section 6 prohibits a person to be a minority controller of, inter
alia, a recognised exchange controller (REC) unless approved by the SFC.
As pointed out in the submission by the Law Society, Article 55 of the new
Articles of Association of the HKEC (which is to come into effect upon the
coming into effect of the scheme of arrangements for the merger) also sets out
detail limitations over shareholdings on HKEC. The purpose of the two
provisions are alike, namely to prevent HKEC or for that matter any REC from
falling into the control of any person or group of persons. The Bill envisages
that the constitution of a REC may contain rules on shareholding which
Impose additional requirements than what are provided for in the Bill (please
see subsection 6(14)(a)).

Since each application may differ, it will be difficult to specify a
time limit for the SFC to reach its decision. In any event, The SFC in
considering an application to become a minority controller must act reasonably
which must also include the time it takes to reach a decision, taking into
account the complexities of the application.

It is the Administration's policy that no person, either alone or
with any associates, will be allowed to control 5% or more of the voting power
of a REC, unless there is a special reason to do so, such as in the case of an
equity alliance with an overseas exchange. We therefore believe that the
approval will only be given sparingly and under strong justification. It
should also be noted that a minority controller may reduce its shareholding
without prior approval of the SFC.

Section 7

While we do not have any particular situations in mind now that
we think would justify an exemption from Section 3, we believe for the
completeness of the regulatory regime, it is desirable to provide such an
exemption power in the legislation. Such exemption power has a prospective
and general application which is different from the transitional provisions



contained in Part VI of the Bill, which applies to existing exchanges and the
HKEC only.

Section 12(2) and Section 14

It is incontrovertible that references to “the controller” in the
clauses mean the “recognized exchange controller” mentioned earlier in the
clauses.

Section 13

The term “listed company” is defined in section 2(1) of Cap. 24.
(It was added by s.2 of Ord. No. 73 of 1994). Please see extract enclosed.

Section 14
Please refer to the reply under section 4(6) above.
Section 22

The Law Society's observation is correct. It is our intention to
make certain provisions including section 22(1) and (2) come into force first so
that the members of the HKSCC may pass special resolution so as to trigger
the conversion of HKSCC as provided for under subsection (3).

Schedule 2
CTO/SO

We do not think the different definitions are confusing. If the
user of an Ordinance wants to know what a term used in the Ordinance means,
then the user turns to the definition of that term in the interpretation section of
that Ordinance. (That is, not to the definition of that term in their
interpretation section of any other Ordinance). It is common practice for the
same terms used in different Ordinances to be given different meanings in the
respective Ordinances.

SEUO

We agree that it would be desirable to make further changes to
some of the provisions of the SEUO (and for that matter other securities-
related ordinances) to remove duplication or inconsistencies. However, given
the limited scope of the Bill as well as its urgency, we have in fact consciously



refrained from so doing. We also believe that such rationalisation exercise of
the legislation should better be dealt with in a wholesale manner in the context
of the composite Securities and Futures Bill, which is currently under
preparation.

| hope you would find the above helpful.

Yours sincerely,

(Bryan P K Chan)
for Secretary for Financial Services

c.c. ALAG, LegCo Secretariat Fax 2877 5029
LD (Attn: Geoffrey Fox/Mabel Cheung) Fax 2869 1302/28452215
LO(CL) (Attn: Ada Chen/L Y Yung) Fax 2868 1068

SFC (Attn: David Stannard/Gerry Greiner)  Fax 2523 1181/2521 7917
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CAP. 4 Securities and Futures Commission

ing-ass itby-seetion-2(1) of-the-Cemmaedities—

Ordlnance (Cap. 250);

“function” (! cludes power and duty;

“futures contract” ( has lhc meaning assigned to it by section 2(1) of
the Commodities Trading nce (Cap. 250);

“Futures Exchange Company” MRZ cans the Exchange Company
within the meaning of section 2(!) of the Comi ics Trading Ordinance
(Cap. 250);

“group of companies” (£ (A FIME) has the meamng assigned to it by secti

\\4.]) 32 ),

“listed company” (L2 7)) means a company which has any of its shares
llslcd on lhe Unlﬁed Exchange ( Added 73 of 1994 s. 2}

y s (Added 82
officer™@# & A &), in relation to a company, has the meaning assigned to it
iQn (I) of the Compames Ordinance (Cap. 32);

“property lnvestme R arrangements™ (W& % K % 5k) means investment arrange-
ments as defined\p relation to property other than securities by section 2
of the Protection ofNavestors Ordinance (Cap. 335);

“record or other document (MR K 4 X ) includes—

(a) a book, vouchex, receipt or data material, or information which
is recorded in a\non-legible form but is capable of being
reproduced in a legible form; and

(b) any docuraent, disc, t3ge, sound track or othey device in which
sounds or other data (nowbeing visual images) are embodied so
as to be capable (with or without the aid of other equipment) of
being reproduced and any filty (including a microfilm), tape or
other device in which visual images are embodied so as to be
capable (as aforesaid) of being repreduced;

“registered person” (REMA) means a person whvu_is registered under the
Securities Ordinance (Cap. 333), the Commodivgs Tradlng Ordinance
(Cap. 250) (or both those Ordinances) as a dealer)
dealer's representative, investment adviser, commodit
investment advisers’ partnership, investment repredgptative or a
commodily trading adviser's representative;

Companies Ordinance {Cap. 32) (insofar as that Part relates,
directly or indirectly, to the performance of functions by the Commy
in relation to prospectuses and purchasc by a company of its own shaxes)
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