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Mr Andy Lau,

Clerk to Bills Committee
Legislative Council Secretariat
Legislative Council Building

8 Jackson Road

Central

Hong Kong

[Fax: 2121 0420]

Dear Mr Lau,

Companies (Amendment) Bill 2000

| refer to the discussion this morning by the Bills Committee on the proposed
repeal of section 228A of the Companies Ordinance (Cap 32) on “Special procedure for
voluntary winding up in case of inability to continue its business” by a company.

As we have pointed out, the Law Reform Commission’s Insolvency Sub-
committee had, during its review of the winding-up provisions in the Companies Ordinance,
carried out extensive public consultation as well as internal discussion on this particular
section in the Ordinance. After careful deliberation on the pros and cons involved, the
Insolvency Sub-committee came to the conclusion that section 228A should be repealed as
it held the view that “it is desirable to cut out any potential within the winding-up
provisions for abuse and that, while there has been only anecdotal evidence of abuse, the
potential remains while this section is in effect”. Extracts from the Law Reform
Commission’s Report on the Winding-up Provisions of the Companies Ordinance regarding
its



recommendation on the repeal of section 228A are enclosed for Members’ information and
reference.

Yours sincerely,

(L W TING)
for Secretary for Financial Service



statements without having reasonable grounds for making the statements should also be
liable to the penalty. This recommendation should also apply to other winding-up
provisions where one director verifies the written statements.’

15.4 These recommendations received some support and no opposition. We did
receive a submission to the effect that in the case of an insolvency as envisaged in section
228(1)(c), a resolution by a simple majority, as opposed to a special resolution, should
suffice. We do not agree with the submission on the ground that a simple resolution would
allow a member or members of the company holding a slim majority of shares to resolve to
wind-up the company. In the context of the family orientated nature of many Hong Kong
companies it would be an undesirable step to take.

15.5 We note, in addition, that the notice requirements for meetings where special
resolutions are to be presented are longer than those for ordinary resolutions.*

Section 228A  Special procedure for voluntary winding-up in case of inability to
continue business

15.6 The consultation process prior to the publication of the Consultation Paper
attracted a number of submissions, none of them supportive of the provision and all of
which advocated abolition or restrictions. The Consultation Paper proposed that the section,
which was introduced under the Companies (Amendment) Ordinance 1984, should be
abolished due, in part, to the weight of the submissions but also because other provisions in
the Companies Ordinance were adequate for the purposes of winding-up a company
efficiently and in a more appropriate manner. In addition, it is noted that the Registrar of
Companies is also considering the introduction of a statutory procedure to deregister
solvent and defunct private companies.®

15.7 The section empowers a majority of directors at a meeting, who have formed
the opinion that the company cannot by reason of its liabilities continue in business, to
resolve and deliver for filing to the Registrar of Companies a statutory declaration by one of
the directors verifying written statements signed by the directors resolving that:

e the company cannot by reason of its liabilities continue in business; and
e they consider that it is necessary that the company be wound-up and that there are

good and sufficient reasons for the winding-up to be commenced under this
section; and

3 See the recommendation under section 233, at paragraphs 16.3 to 16.9.
Note sections 114 and 116, particularly section 116(1)(a) which makes special provision for notice for a
resolution to wind-up under section 228.

5 See the proposals of the Registrar of Companies, at paragraphs 17.25 to 17.32, and, on the
recommendation that directors should be able to wind-up companies, see paragraphs 10.2 to 10.7.
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e meetings of the company and of its creditors will be summoned not later than 28
days after the delivery of the declaration to the Registrar.

15.8 The fear expressed by the submissions prior to the publication of the
Consultation Paper was that it gave unscrupulous directors the opportunity to wind-up a
company in the period between the date of the resolution and the meetings of creditors and
contributories, without reference to either the creditors or the shareholders and that
unscrupulous directors could use the provision to their own advantage. The section allows
directors, in effect, as agents of the shareholders, to take actions that should properly be
taken by the shareholders.

15.9 The Consultation Paper noted that the provision had been described in the
Insolvency Sub-committee as “‘statutory Centrebinding® in reference to a case in the
United Kingdom, which originated, though not in the actual case, a practice whereby
unscrupulous liquidators nominated by equally unscrupulous directors could sell off assets
of a company at a bargain price to purchasers close to the directors. The United Kingdom
insolvency provisions now act to prevent the practice.” A 1993 amendment® to section 228A
providing that any provisional liquidator appointed under the section must be a solicitor or
a professional accountant should have had the effect of cutting down on any abuse of the
section that may still happen.

15.10 A submission pointed out that a provisional liquidator under section 228A was
forbidden by law from selling off the assets of the company except where these were
perishable or he obtained leave of the Court and that, if he chose to break the law, he could
do so equally in any liquidation.

15.11 The Insolvency Sub-committee is not unanimous about abolishing the section.
The majority was of the view that the section was peremptory, debtor led, paralysed
creditors with an inability to apply to the court and might cause disputes over fees and
disputes over the propriety and conduct of liquidators. It was also questioned why a
procedure that on the face of it was more expensive to use than other options would be
attractive to responsible directors.

15.12 A minority view was expressed to the effect that it could be useful in the cases
of companies which had ceased trading and where the directors had lost interest. By using
the provision, the directors could start the winding-up immediately without having to wait
for 28 days before a meeting of creditors could be held.

15.13 Submissions on the Consultation Paper have, however, indicated a change of
view as regards the section. We received quite a number of comments on the section and all
but one of these comments were in favour of retaining the section, which represented a
reversal of views. The Hong Kong Society of Accountants, for instance, stated that it was
now of the view that the section should be retained as it was a useful provision. The
submission noted that since the section was tightened up a few years ago, the Society was
not aware of any great abuses in practice, even though, conceptually, it was possible to
point to potential pitfalls in the procedure.

6 Re Centrebind Ltd [1967] 1 WLR 377.
7 See the Insolvency Act, sections 98, 114 and 166.
8 Ordinance No. 75 of 1995.
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15.14 A forceful submission disagreed strongly with the suggestion that other provisions
in the Companies Ordinance were adequate. The submission said that:

*“...there will in many circumstances be a situation where the directors, who have
perhaps gone on a little too long, recognise that there is no future. While frequently
the directors can be criticised in that situation, often they are sincerely trying to keep
the company afloat and are simply not in command of the true financial position.
There is no altemative procedure that works as well in most of these situations.
Without the support of the shareholders, perhaps merely because they are absent or
overseas, the directors cannot put an insolvent company into voluntary liquidation.
This leaves a court application as their only route. This is confusing, slow and
expensive. By the time the documents have been prepared, served on the Official
Receiver and a Court hearing obtained, which in reality is never going to be put
through on an urgent basis for other than the most significant companies, days and
perhaps weeks will have gone by. This will inevitably often lead to execution by
creditors and in some cases the improper removal or confiscation of the company’s
property.”®

15.15 We have taken note of the view of most submissions that the section should be
retained. Nonetheless, we recommend that the section should be abolished. Our reasons
are that it is desirable to cut out any potential within the winding-up provisions for abuse
and that, while there has been only anecdotal evidence of abuse, the potential remains while
this section is in effect. We also consider that the introduction of a statutory procedure to
deregister solvent and defunct private companies, would adequately provide for any
situation that might arise and which would not provide a *““grey” period of time which
might be exploited by directors to the detriment of creditors and shareholders.™

Penalties under sub-section (2)

15.16 We refer to the recommendation on the penalties that should attach to directors
who make a written statement under sub-section (1) without reasonable ground for forming
that opinion.*

Section 229 Notice of resolution to wind-up voluntarily

15.17 A company shall, within 14 days of passing a resolution for voluntary winding-

up, advertise the resolution in the Gazette. The provision is subject to a fine for failure to
comply with the requirement.*

9 Nelson Wheeler Corporate Advisory Services Ltd.

10 See paragraph 15.6.

11 See paragraph 15.3 under section 228. Note that a failure by a director to comply with any obligation
imposed on him by or under section 228A is an applicable matter for determining the unfitness of a
director under the fifteenth schedule to the Companies Ordinance.

12 $10,000 plus a daily default fine of $300.
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