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23 March 2000

Ms Leung Siu-kum

Clerk to Bills Committee

Legislative Council Secretariat

Legislative Council Building

8 Jackson Road

Central

Hong Kong

[Fax : 2869 6794]

Dear Ms Leung,

Companies (Amendment) Bill 2000

I refer to your letter of 8 March 2000.  Our response to the

concerns raised by Members at the meeting of 7 March 2000 is set out

below –

Definition of "general meeting"

There is no specific definition of "general meeting" in the

Companies Ordinance (Cap.32).  However, sections 111 and

113 of the Ordinance make reference to the holding of
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"general meetings" in the context of annual general meeting

and extraordinary general meeting.  A copy of the two

relevant sections is at Annex A.

Clarification on whether only one director or secretary is

required to complied with the proposed new section 116BA(1)

The policy intent is that only the director(s) who moves the

resolution or the secretary who fails to secure a copy of the

proposed resolution be sent to the auditors will be liable to

prosecution under new section 116BA(2).  We agree that the

present provision of new subsection 116BA(1) is not entirely

clear on this and subject to Members' agreement, we shall

move a Committee Stage Amendment to clarify the position.

Consideration be given on deleting the penalty provision for

non-compliance with the proposed new section 116BA(1) so

as to bring it at par with the provision with section 141(7)       

In addition to the justification put forward in our reply dated

7 March 2000, we wish to add that the new section 116BA is

an enabling provision.  Members may wish to note that there

is no physical meeting taking place under this procedure

which is applicable to all types of resolutions, except those

relating to removal of auditor and director prior to the expiry

of his term of office.  Furthermore, this procedure of

disposing the need for a physical meeting applies to

resolutions to be passed at annual general meetings.  These

resolutions would be regarded as valid even though no notice

was given to the auditors.  It is therefore important to ensure

that proper notice should be given to auditors.  Imposing a

penalty on those who fail to comply would have an effective

deterrent effect.

  

Amendment to new section 116BA(4) to clarify that non-
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compliance with the proposed section 116BA will not affect

the validity of the resolution passed                                             

As per Members' request, we propose to re-cast new

subsection 116BA(4) as per the draft Committee Stage

Amendment at Annex B.

Statistics on all applications for voluntary windings-up under

section 228A since its enactment with the nature and reasons

of the applications                                                                       

A table showing the number of section 228A cases,

compulsory winding up cases and creditors voluntary winding

up cases in the past five years is at Annex C.

As section 228A is a voluntary winding up procedure initiated

by a director's resolution, there is no need to file a winding up

petition.  The directors are only required to deliver a

statutory declaration to the Registrar of Companies recording

the resolution that the company cannot by reason of its

liabilities continue its business; that they consider it is

necessary that the company be wound up; and that there are

good and sufficient reasons for the winding up to be

commenced under this section.

Given the limited information available, it has not been

possible to ascertain why the section 228A route was chosen

and whether the reasons for choosing that route were in fact

good and sufficient.

We wish to stress that one of the major weaknesses of

section 228A is that because the voluntary winding up process

is initiated by directors, and third parties are not involved in

the initial process, there is no avenue for applying the 'good

and sufficient' test.  In fact, in an insolvent company's
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winding up, the interests of creditors should be given priority.

Section 228A does not seem to be able to fulfil that objective

and hence we recommend that it be repealed.

Effectiveness of the corporate rescue model implemented in

Canada                                                                                           

Further to my letter of 29 February 2000, we have obtained

further information on the corporate rescue model

implemented in Canada.

In Canada, corporate rescue can be carried out under the

frameworks provided under the Bankruptcy and Insolvency

Act (BIA) and the Companies' Creditors Arrangement Act

(CCAA).  Proceedings under CCAA are very expensive and

are seldom used except in respect of very large companies.

The Canadian Office of the Superintendent of Bankruptcy

does not collect statistics on the number of corporate

restructurings under CCAA, but it estimates that the number

of such restructurings would be less than 50 per year over the

last two years.

Both legal entities and natural persons can invoke the

provisions of BIA.  There are two types of proposals under

BIA – Division I and Division II.  Division I proposals

concern legal entities with over C$75,000 in unsecured

liabilities while Division II proposals relate to consumer

proposals.  According to the Canadian Office of the

Superintendent of Bankruptcy, there were 741 and 706

Corporate Division I proposals in 1997 and 1998 respectively.

The successful rates of Corporate Division I proposals in

these two years were 36.6% and 40.9% respectively.
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Yours sincerely,

(L W TING)

for Secretary for Financial Service



Annex C

Section 228A cases
Compulsory

winding-up orders
Creditors' voluntary

winding-up cases

1995 44 481 182

1996 32
(-27%)

557
(+16%)

174
(-4%)

1997 30
(-6%)

502
(-10%)

107
(-38%)

1998 114
(+280%)

723
(+43%)

211
(+97%)

1999 173
(+52%)

803
(+11%)

357
(+50%)

Percentage
increase since
1995 +293% +67% +96%

Note : Figures in bracket devote percentage changes over the previous periods.

Source : Official Receiver's Office



Annex B

Companies (Amendment) Bill 2000

Proposed Committee Stage Amendment

Clause Amendment proposed

14 By deleting the proposed section 116BA(4) and
substituting –

"(4) A failure to comply with subsection (1) shall
not affect the validity of any resolution.".




