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The Town Planning Bill – In reality, only a half way house

C.N. Brooke, FRICS, FHKIS, Chairman

Brooke International

The announcement by the Government that it intends shortly to gazette the

somewhat long awaited Town Planning Bill is indeed good news, and whilst we really

need to see the small print to be sure of all the implications and ramifications, the

Information Pamphlet issued by the Planning Department certainly makes the right noises

in terms of increased public participation in the process and a more open system.

What is proposed is, in reality, not all that complex and represents more of a

streamlining than a radical overhaul, and it is interesting to ponder why the Bill has been

so long in the drafting.  I sense, in fact, that the draft has been on the shelf for some time

and that it was more a case that the Administration wanted to pave the way in advance,

by holding a series of informal consultations, so as to demonstrate that there is benefit in

involving the community early in the planning process and that potentially this could

save time, rather than anything of a more fundamental nature.  Certainly there were

lessons to be learnt in the case of the Central Wanchai Reclamation, and to an even

greater extent with the South East Kowloon Reclamation, when there was inadequate

consultation at the right stage i.e. early in the process and this resulted, in the case of

Central Wanchai, in major modification and, in the case of South East Kowloon, in a

return to the drawing board.  A series of consultations, skillfully managed by the
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Secretary for Planning and Lands, brought all parties together and, as a result of tapping

the views of the community and a participatory team effort, we now have an exciting

scheme for Central Wanchai and a revised brief for South East Kowloon.  The Planning

Department also has been consulting the public on issues such as the possibility of a

business zoning, the three “green” new towns in the New Territories and sustainable

development; so that, being a little cynical, I cannot help but feel that we were being

conditioned to the idea of greater and earlier involvement and the benefits that it would

bring.

The new Bill proposes a number of changes, which no doubt will be debated more

fully in the weeks to come.  However from my own perspective, I would pick out the

following proposals as being the more significant.  Firstly it is proposed that the Town

Planning Board may give advice to the Government relating to overall planning for Hong

Kong.  It has been a hobby horse of mine for some time that we lack an independent

authority with responsibility for strategic planning in Hong Kong; so that if the Town

Planning Board is to be allowed to have a say on strategic planning issues, I welcome this

wholeheartedly.  My only quarrel would be with the word “may” and would over time

like to see “shall” substituted!

Secondly, in relation to the plan making process, it is now intended to publish

planning studies for public comment prior to the preparation of draft plans and, whilst the

period - one month – for submission of representations is tight, there are opportunities

later in the process for continued involvement with all representations published for
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public comment and appearance by concerned parties at a single stage inquiry.  This

certainly should address the concerns of those who have hitherto felt that they were not

involved early enough in the consultative process and provide the opportunity for those

with constructive suggestions and proposals to influence the process at the outset.

Another interesting aspect of the Bill is the proposal to empower the Town Planning

Board, as part of the plan making process, to designate certain key areas, where

environmental and urban design considerations are of sufficient importance, as

Environmentally Sensitive or Special Design Areas.  Again this is very positive, as it will

enable a macro rather than micro approach and enable areas, such as the new Harbour

waterfront, to be designated in such a fashion and to be master planned and implemented

in a comprehensive manner, in terms of land use and the shape, form and design of the

buildings to be permitted rather than accepting the piecemeal approach, which has been

the pattern hitherto.

Proposals to make the planning system more open are also to be welcomed,

including the intention to publish, for public comment, planning applications for selected

“bad neighbour uses” and to require that the applicant for planning permission notifies or

secures the consent of the owners of the application site.  Clearly affected parties need to

be made aware formally of applications that might affect their property and it is not

acceptable to leave this to chance or to the whims of the applicant.  There also is

provision to levy a performance bond to ensure full compliance with planning conditions

attached to a planning permission and this will be a useful stick, in the case of planning

conditions which extend beyond the duration of the project, such as the building of
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pedestrian footbridges and other facilities outside the application site.  Often these

elements can only be implemented subsequent to completion of the development in

question, and there is little incentive on the applicant, if he has completed his project and

pocketed the proceeds of sale.  A meaningful performance bond certainly should serve to

focus the mind and ensure eventual delivery.  Finally on the positive side, there are

proposals substantially to increase the level of fines, in the event of unauthorized

development; so as to provide a stronger deterrent to those who refuse to play by, or

chose to ignore the rules.

On the negative side, it is disappointing to note that the Planning Certificate

System which would have provided a definitive answer to the type and quantum of

development permitted on any site is not to be pursued and has been dropped from the

Bill.  The alternative now proposed is that the Building Authority will refuse to approve

plans of proposed building works which contravene the provision of the Town Planning

Ordinance, which seems little different to the situation today and I suspect that we may

not have heard the end of this particular subject.  Certainly to have a Certificate issued by

the relevant Authority i.e. the Planning Department which could be produced in support

of any General Building Plan submission would appear to bring a far greater degree of

certainty to the situation and would enable the applicant to clear that particular hurdle

before General Building Plan submission, rather than receiving the message that he is in

contravention of the Town Planning Ordinance via the Building Authority, and losing

and wasting time in the process.
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The more significant issue which is not addressed in the Bill is how best to bring

greater transparency to the work of the Town Planning Board and I suspect this reflects

the fact that the drafting was done some time ago.  Certainly in recent months there has

been growing pressure to open the meetings of the Town Planning Board to the public,

and similarly there have been views expressed that the Chairman should be a non-official

member rather than the Secretary for Planning and Lands or, in his absence, the Director

of Planning.  In this latter regard let me say immediately that I am not looking for a job as

both the Secretary and the Director perform their role vigillantly and objectively, and I

see no reason to change.  Indeed, if the proceedings of the Board were no longer to take

place behind closed doors, the public would see this for themselves and soon realize how

carefully and thoroughly the Board considers each application.

I personally would have no problem with a greater degree of transparency and

would start by opening to the public the plan production process; so that they can

understand what is involved and see and hear how the Board deals with representations

and objections.  If this is successful, and I see no reason why it should not be, then I

would open up the consideration of individual applications, although respecting that, in

certain cases, sensitive commercial considerations, which potentially could have stock

market implication, might necessitate a private hearing.

Also whilst the presentation of both sides of the argument and the questioning of

the applicant and the Department’s representatives could take place under public view, I

think the debate that takes place amongst Board members before they reach their decision
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would have to take place behind close doors.  Logistically, this could present some

challenges as it potentially would be very disruptive continually to have to clear the

gallery whilst the Board debated its decision.  However perhaps such debate could be

consolidated into a single session at the end of each morning or afternoon.

In any event food for thought, in that I sense that the mood of the community is

such that the Board should not, and cannot resist understandable pressures from a wide

variety of sources to submit its processes and procedures to greater scrutiny.  Although

speaking from a personal perspective, I have to say that I think the public would be much

re-assured if they were see the Board in operation and for this reason alone I favour at

least a trial run.
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Clerk to Bills Committee
On Town Planning Bill

Legislative Council Secretariat
3/F Garden Road
Central, HK

Dear Sir

Town Planning Bill

I refer to the announcement of the introduction of the above Bill into the
Legislative Council and to the invitation from the Bills Committee to submit comments on
the Bill.

As a professional and as a member of the Town Planning Board I have been
following the matter for a number of years and recently published the attached article
which incorporate my views on this latest piece of proposed legislation. If the Committee
would find it helpful, I would be happy to expand on, or to explain further my views and
comments.

With kind regards

Yours faithfully

C.N. BROOKE, B.B.S., J.P.
CHAIRMAN

CNB/hc

Enc


