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Response to the paper prepared by the Administration
""Common Law principles on Compensation for Planning Actions"

At the Bills Committee meeting on 26 April 2000, Members requested
the Assistant Legal Adviser to prepare a paper setting out her comments made during
that meeting on the paper prepared by the Planning Department in April 2000 (LC
Paper No. CB(1) 1392/99-00(02) refers).

The Administration's paper

2. Clauses 6(3) and 6(4) of the Town Planning Bill (“the Bill") propose that
except in the case of resumption under the Lands Resumption Ordinance (Cap.124),
no compensation shall be paid to the proprietor or any person interested in any holding.
Although the provisions follow closely the wording in sections 4(2) and 4(3) of the
Town Planning Ordinance (Cap. 131)("the existing Ordinance"), the scope of
application in the Bill is wider than that in the existing Ordinance. A textual
comparison of these provisions is at Annex A.

3. The Administration holds the view that the infringement of contractual
rights of ownership of land by planning actions is justified on the grounds of
promoting public interest. The absence of statutory provisions for compensation for
planning actions does not in any way deviate from the common law principles.

4, The common law principles referred to by the Administration are :

(@)  compensation is payable for the taking of private land, unless there is a
clear contrary intention;

(b)  compensation is not payable if the statute law regulates the use of
private land, unless there is a clear statutory provision.



Distinction between expropriation and regulation

5. The distinction between expropriation of property and regulatory
limitations on the use of property becomes crucial since they form the basis for the
two common law principles. It is generally accepted that the distinction cannot be
made on a mechanical or conceptual basis®.

6. In jurisdictions where it is accepted that some regulatory limitations can
be classified as effective expropriations and compensated, the distinction is usually
seen as a matter of degree, so that regulatory limitations will be treated as effective
expropriations if they go too far. In other jurisdictions, regulatory limitations that go
too far will not be so treated, but will be regarded as excessive and therefore invalid.

Basic Law

7. The Administration's paper does not make any reference to the Basic
Law. It only refers to the report of the Special Committee on Compensation and
Betterment published in March 1992 (“the Report™). Paragraph 1.7 of the Report
states that "under the doctrine of parliamentary sovereignty and in the absence of a
written constitution, courts may not declare statutes invalid on the grounds of being
unconstitutional or unreasonable™. After 1997, the discussion would not be complete
unless implications of the Basic Law have been considered.

8. Article 8 of the Basic Law provides, inter alia, that the common law
shall be maintained, except for any that contravene the Basic Law, and subject to any
amendment by the legislature of the HKSAR. Articles 6 and 105 of the Basic Law
protect the right of private ownership of property. An extract is at Annex B.

9. In the case of Discreet Limited v Secretary for Justice for and on behalf
of the Town Planning Board [HCAL 112 of 1997], the Judge commented that the

guestion whether section 4(3) of the existing Ordinance can stand in the face of a new
Constitutional order is an interesting one. However, the Judge believed that he was
not in a position to consider that question in those proceedings which dealt with an
application for judicial review.

10. We cannot find any case law in Hong Kong on the implications of the
Basic Law on the existing Ordinance up to the date of the Bills Committee meeting.
It may be useful to compare constitutional property clauses in other countries.

1 AJ van der Walt, Constitutional Property Clauses (1999) p. 19
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Comparison with other constitutional property clauses

11. The typical example of a jurisdiction which recognizes the grey area
between the two categories of regulation and expropriation is the United States of
America. The Fifth Amendment of the United States Constitution provides that
private property shall not be "taken for public use without just compensation”. On
this basis, the United States courts have developed the doctrine of inverse
condemnation.

12. The doctrine may be invoked where although land is not compulsorily
taken, its value has been destroyed or diminished by regulation. When all other
remedies have been exhausted, an application may be made for the grant of
constitutionally based compensation. Alternatively, an application may be made for
the court to strike down the regulatory conditions. The remedy arises where
regulations so limit an owner's rights that an essential element of his property rights is
lost?.

13. The constitutional provisions have been held to be self-executing , so
they are not dependent on the enactment of specific legislation®.  Members have been
advised that the US constitution protects private property rights in wider terms than
the Basic Law.

14, The doctrine of inverse condemnation has not been recognized in other
jurisdictions such as Northern Ireland, Germany, France and Italy. In the
constitutions of Germany and Italy, similar constitutional rights are balanced by
provisions proclaiming the social obligation of private property owners. The House
of Lords considered the written constitution of Northern Ireland in 1960 and held that
regulatory planning conditions could not amount to taking.

Statutory com pensation

15. Extracts of the Town and Country Planning Act as amended by the
Planning and Compensation Act 1991 are at Annex C. In the United Kingdom,
payment of compensation has been provided in relation to :

2 G N Cruden, Land Compensation and Valuation Law in Hong Kong (2™ Ed.)(1999) p. 553
3 The Pennsylvania Coal Co. v. Mahon 260 U.S. 393 (1922)
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revocation or modification of planning permission;
refusal or conditional grant of planning permission formerly granted by
development order;

planning orders;

restrictions on mineral working;

advertisements;

blight notices;

purchase notices;

statutory undertakers;

stop notices; and

tree preservation orders.

It is a matter for Members to decide whether clause 6(3) or (4) of the

Bill is acceptable, or how it should be amended. Should Members decide to move
Committee Stage amendments to provide for compensation, the proposed amendment
may probably have "charging effect” and would be subject to the restriction under
Rule 57(6) of the Rules of Procedure.

Conclusion

17.

Compensation for planning actions is a complex subject matter with

mixed considerations of legal and constitutional principles and planning policies. |
would be happy to provide further assistance to Members if necessary.

Encl

Prepared by

Wong Sze Man, Bernice
Assistant Legal Adviser
Legislative Council Secretariat

3 May 2000

Advice\Townplan



Town Planning Ordinance Ak sh Uz 3]

4. Contents of lay-out plans and powers of the Board

(2) The Board may recommend to the Gover: i i
resumption of any land that interferes with the lay-out o? ::x ;?cacsgg:z:lortnh:
draft or approved plan or on a master lay-out plan approved under section 4A-
and resumption to avoid such interference shall be deemed to be rcsumptior;
for a public purpose within the meaning of the Lands Resumption Ordinance
(Cap. 124). (Amended 2 of 1988 5. 2; 29 of 1998 5. 44 )

(3) Exccpt in the case of resumption under the suid Ordinance no
compensation shall be paid to the proprictor or any person interested in any
holding by reason of the fact that it lics within or is affected by any zone or
district set apart under subsection (1)(5).
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Town Planning Bill 3 BHESIEE

. 6. Powers and functions of Board

(3) The Board may recommend to the Chicf Exccutive in Council the
resumption of any land which interferes with the layout of an arca shown on a
draft or an approved plan r on a master layout plan required unde; i
33(3) and agg‘roved in_relation to the grant of an agphcahor_l__fg[_%a_x_l%qg
permission_under this Ordinance or on a master ay-out pmppmvc. under
scction 4A of the repealed Ordinance; and resumption to avq:d . such
interference shall be deemed to be resumption for a public purpose within the
meaning of the Lands Resumption Ordinance (Cap. 124). . .

» (4) Except in the case of resumption under the Lands Resumption
Ordinance (Cap. 124) no compensation shall be paid to the proprictor or any
person interested in any holding by reason of the fuct that it lics within or is
affected by any zone or district sct apart under scction 4(1)(h) of the repealed

; Ordinance or is affected by any provision on a plan referred to in section 7.
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The Basic Law of the Hong Kong Special Administrative Region of the People's Republic of China

FEARJHBEEERUTREESR

Article 6'
. The P_long Kong Special Administrative Region shall protect the
right of private ownership of property in accordance with law.

Article 8

The laws previously in force in Hong Kong, that is, the common law,
rules of equity, ordinances, subordinate Icgislation and customary law
shall be maintained, except for any that contravene this Law, and subject
to any amendment by the legislature of the Hong Kong Special

Administrative Region.

Article 105

The Hong Kong Special Administrative Region shall, in accordance
with law, protect the right of individudls and legal persons to the
acquisition, use, disposal and inheritance of property and their right to
compensation for lawful deprivation of their property.

Such compensation shall correspond to the real value of the property
concerned at the time and shall be freely convertible and paid without
undue delay. : ’ '

The ownership of enterprises and the investments from outside the
Region shall be protected by law.
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(3) An appeal under this section shall be made by notice served within such
period and in such manner as may be prescribed.

(4) Subsections (6) to (9) of section 106A apply in relation to appeals to the
Secretary of State under this section as they apply in relation to applications to
authorities under that section.

(5) Before determining the appeal the Secretary of State shall, if either the
applicant or the authority so wish, give ¢ach of them an opportunity of appearing
before and being heard by a person appointed by the Secretary of State for the
plll’POSC.

(6) The detenmination of an appeal by the Secretary of State under this section
shall be final.

(7) Schedule 6 applies to appeals under this section.]

NOTES

See the first note to s 106 ante.

Sub-s (1): Local planning suthority. As to local planning authorities, see s 1(1)~(3) ante. By
5 5(2), (3) ante, for the purposes of this section the Uroads Authority is the sole district planning
authority for the Broads.

Planning obligation. For the mcaning of this expression, see s 106(1) ance,

Secretary of State. Sce the note to s 2 ante.

Sub-s (3): Such as may be p ibed. Ic ibed by regulati we
3 336(1) post. See further the note *Regulations under this section” below.

Sub-s (5): Parson appointed . . . for the purpose. As to the determination of appeals by such
a penon, see further sub-s (7) above and Sch 6 pust.

C i y local authorities, stc; land of local planning authorities, etc. Sec the
notes to s 55 ante.
preservation ordors; i lortak
" e

See the notes 1o 5 57 ante,
% 87 amte, This section s applivid lz 3 299A(H) post 10 a planning
2Y9A ot as it applics to a planning obligation citered into under this

LN
e 3 3, ISl Seh 1o, Pl post,
his soction, The ' 1

Planning (Modification amd Discharge
32 (imade wnder or for the purposes of sub-s

(3. (4), @) abwrve).
For general provisions as to regulations, see s 333(1)-(3) post.

¢

ol
PART IV
COMPENSATION FOR EFFECTS OF CERTAIN ORDERS, NOTICES
ETC

Compensation for

of planning permission cte
V107 Comy where planning [ issi ked or modified

(1) Subject to section 116, where planning permission is revoked or modified

by an order under section 97, then if, on a claim made to the local planning

authority within the prescribed time and in the prescribed manner, it is shown that

a person interested in the land or in minerals in, on or under it—

Aared

TOWN AND COUNTRY PLANNING ACT 1990 s 107 623

it, sllm:.ll be taken to be included in the expenditure incurred in carrying out that
work.
(3) Subject to subsection (2), no p
in respect—
(a) of any work carried out before the grant of the permission which is
revoked or modified, or
(b) ofany other loss or damage arising out of anything done or omitted to
be done before the grant of that permission (other than loss or damage
consisting of depreciation of the valuc of an interest in land).
(4) In calculating for the purposes of this section the amount of any loss or
damag isting of d iation of the value of an interest in land, it shall be
d that pl. g p would be granted|:
(a) subject to the set out in Schedule 10, for any development of
the land of a class specified in paragraph 1 of Schedule 3;
(b) for any development of a class specified in paragraph 2 of Schedule 3.}
(5) In this Part any reference to an order under section 97 includes a reference
to an order under the provisions of that section as applied by section 102(3) (or,

shall be paid under this section

S P

e

subject to section 116, by paragraph [1 (B)Lof Schedule 9).

NOTES

The words in square brackets in sub-s (4) were substituted by the Planning and Compensation Act
1991, 3 31(4), Sch 6, paras 8, 13, in relation to clainus made on or atter 16 November 1990, and the
figure in square brackets in sub-s (5) was substituted by s 21 of, and Sch 1, paras 1, B to, that Act.

Sub-s (1): Where planni ission is ked or modified here is an assumption
for the purposes of assesting any loss or damage consisting of depreciation in the value of the land
under this section that plansing pemission willﬁ- Rgrantedd; thus this section will apply {
the fact that the ||Iaum'|E pennission at issue is incapable of impl tion; see Cumterbury City
Council v Coltey [1993] AC 401, |1993} 1 All GIUS91, 111,

Local planning authority. As to local planning authorities, sce s 1(1)=(3) amte. See, frther, av 1o
the construction of this expression in this section (including this it v applicd by s 108 pont) and
1 115(1)~(4) post, 5 1(5), ((:) ante and Sch 1, pars 16(1), (2), 21, Sch 1A, paras 3, 8(1), (2) post, and
:(;;l reimbunsenient of compensation paid under those provisions see Sch 1, para 16(3), Sch 1A, para

post.

'Within the prescribed time and in the ribed manner. lc p ibed by lations under
this Act; see s 336(1) post, and for the En:rﬁ power to make regulations, sce s 333(1)~(3) post. The
Town and Country Planning General Regulations 1992, S1 1992/1492, as amvended as noted 1o 3 99
ante, have partly been made for the purposes of sub-s (1) above.

Person interested in the land. This includes any person who has an enforceable interest as against
the owner to use the land (Pennine Raceumy Lid v Kirklees Meiropolitan BC {1983) QB 382, {1982} 3
All ER 628, CA (contractual licence)). See aho s 330 post as to the power to require information as

to interests in land.
Otherwi ined loss or d. etc. The Lands Trib has allowed, subject to an
ip fisture profits wider a spey con hich the claimants
would ahmost certainly have been awarded (Hobbs (Quamics) Lid v Somerser CC (1975) 30 P & CR
286), but loss of profit and goodwill from a busiuess which would have been cstablished, but never in
fact existed, is t00 remote (Halford v Oxfordshire CC (1952) 2 PP & CR 358, Lands Tribunal; Ewuns v
Cheshire CC (1952) 3 I & CR 50, Lands Tribunal); and the costs of an appeal against the revocation
order do not qualify (Evans v Cheshire CC above at 56). The claimant was held 1o have sutfered no
loss where the development was carried out under a later permission (Ellis v Worcestershire CC (1961)
12 P & CR 178, Lands Tribunal), nor where planning pennission for an agricultural cottage was
ified by the imposition of a conditi icti pation to persons employed or last employed
in agriculture (Wilsn v West Sussex CC [1963] 2 QI 764, [1963] 1 A ER 751, CA). ¢ /

(a) has incurred expenditure in carrying out work which is
abortive by the revacation or modification; or
(1) has otherwise sustained loss or damage which is directly attributable to
the revocation or madification,
the local planning authority shall pay that person compensation in respect of that
expenditure, loss or damage.

it not payable in respect of liability to development land tax (now abolished) (Lorwe
London Borough of Haringey (1976) 38 P & CR 234, Lands Tribunal), wor in respect of interest from
the date o the valer o the date of tlee award (Fiobbs (Quarries) 1ad 1« Somwrsct €0 abave; Lol
Listates Lid v Londwn Borugh of 1laringey above; Burlin v Manclwster City Conmil (1970) 32 P & CR
115, Land Tribunal).
Compensation. In connection with compensation wiwder this section, see abso < 108 post
i refusalor itional 'yhnnin}f,]'w ission tormerly granted by development
£

onder); 1 109 Fo“ PP ! ); + ’.'»0 post (rrpufa(iuu of
for ¢

(2) For the purposes of this section, any expendi din the prep
of plans for the purposes of any work, or upon other similar matters preparatory

p depreciation);s 111 pos (re H
d 3116 pout (modification of comp P

in respect of mineral working

Annc C
fitkC -
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TOWN AND COUNTRY PLANNING ACT 1990 s 109 625

etc); s 144 post (special provisions as to compensation where purchase notice served); and Sch 1, para
16 post {gencral provisions as to compensation).

Sub-s (2): Expenditure . .. upon other similar matters preparatory, etc. As to the
expenditure which qualitics under sub-s (2) above, see Holmes v Bradficld RDC [1949] 2 K13 1, [1949)
1 All ER 381; Evans v Cheshire CC (1952) 3 P & CR 50, Lands Tribunal; Southem Olympia (Sundicate)
Lid v West Sussex CC (1952) 3 P & CR 50, Lands Tribunal; and Biggs v Buckinghamshire CC (1953) 3
P & CR 404, Lands Tribunal.

Sub-s (5): This Part. le PcIV (ss 107-118, Sch 10).

Airports, etc. In the case of an airport to which the Airports Act 1986, Pt V applics, a local

demolition of buildings or any description of buildings is withdrawn by the issue
of directions under powers conferred by the order.]

NOTES
Sub-s (4) was added by the Planning and Compensation Act 1991, s 13(3). )
Where planni ission . . . is withd etc. Providing that the application for planning
permission is for development in respect of which general development order rights have been
by e e

it does not matter that it is also an appl for p for other d

planning authority is entitled to recover from the airport operator a sum equal to any p
which the planning authority has became liable to pay, if he has become so liable under this section
ors 108, 144(2) or 279(1) post, if the liabilicy to pay 1s attributable to a planning decision which would
not have been taken, or, in the case of cony ion under this section, to an order under s 97 ante
which would not have been made but for certain safety or air traffic control purposes; sec s 61(1) of
the 1986 Act, Vol 4, title Aviation (sce also s 61(5), (6) of the 1986 Act). Where a sum equal to any
compensation is payable or paid to a planning authority by an airport operator in pumuance of' s 61(1)
of the 1986 Act, the plann::ﬁ:ullmrity must pay the airport operator any amount received by it in
respect of compensation ul ss 111, 112 post; see 5 61(2) ylhe 1986 Act. Provisions similar to
those in the 1986 Act are made in relation to acrodromet, etc owned by the Civil Aviation Authority
by the Civil Aviation Act 1982, 3 53(1), (2). (5), (6), Vol 4, titke Aviation.

Off-street parking. For the ci ces in which comp ion payable by virtue of the Road
Traffic Regulation Act 1984, Sch 4, para 22(1), will be taken into account in assessing compensation
nndferr this section or s 115 post, see s 43(9) of, and Sch 4, para 22(5) to, that Act, Vol 38, title Road
Trffic.

Expenses. As to the payment of sums necessary to enable the Secretary of State to make any
paymnents becoming payable by him under this Part, sce s 311(1) post.

Ecclesiastical property. As to the payment of compensation under this Part in respect of land
which is ecclesiastical property, see s 318(3), (6) post; and see also s 318(5) as to the recovery of sums
underss 111, 112 post,

Rights of entry. As to rights of entry in connection with compensation payable under this Part,
see 18 324(5), 325 post.

penses; minerals. Sce ss 314, 315 and Sch 16, 1t | post,

Definltions, For “development™, see s 85 ante; for “laad™, “mincrals”, “planning pennission™

and “prescribed™, see s 330(1) post.

v/ 108 Compensation for refusal or ditional grant of pl g
permission fc ly gr d by develoy order
(1) Where— . ¢
(a) planning ission granted by a develog order is withd
(whetl i)y the revocation or d of the order or by the issue

of directions under powers conferred by the order); and
() on an application made under Part 111 planning permission for
devel formerly permitted by that order is refused, or is granted
subject to conditions other than those imposed by that order,

d by the d

section 107 shall apply as if the pl
order—

b P &

) har: been granted by the local planning authority under Part 11I;
and
(i) had been revoked or modified by an order under section 97.

(2) Where planning permission g d bya T order is wi wn
by revocation or amendment of the order, this section applies only if the application
referred to in subsection (1)(b) is made before the end of the period of 12 months
beginning with the date on which the revocation or amendment came into
operation,

devel

(3) This section shall not apply in relation to planning p for the
develop of operational land ¥ undertak

[(4) Regulations made by virtue of this may provide that sub:
(1) shall not apply where planning permission g d by a develop order for

because there is no requirement in this Act that an application must be limited to the development
previously pennitted under the general development order; sce Slof v Guildjord BC (1992) 64 1 & CR
330, Lands Tribunal.

Part I Ic ss 55-106B ante, Schs 3-9 post.

Local planning authority. Cf the note to s 107 ante. X A

Further provisions. Sce further s 19 post (apportiomnent of compensation for depreciation);
5 110 post (registration of compensation for depreciation); s 111 post (recovery of compensation on
subsequent development); Sch 1, para 16 post (general provisions as to compensation).

Expenses; minerals. Scc ss 311(1), 314, 315 and Sch 16, Pt 1 post.

Ai ete; ecclesiastical prop rights of entry. Sce the notes to s 107 ante.

Definitions. For *development”, see 3 55 ante; for “development order”, see 559 ante and
s 336(1) post; for “statutory undertakers™, see s 262(1), (3), (4), (6)(), (7)) post: for ““operational
land", see 1s 263, 336(3) post; for “building” and “‘planning permission”, sce s 336(1) post.

Regulati Upto 1 D ber 1997 no regulations had been made by virtue of sub-s (4) above.

For general provisions as to regulations, see s 333(1)—(3) post.

109 Apporti of P ion for dep ion

(1) Where p ion b payable under section 107 which includes
compensation for depreciation of an amount exceeding £20, the local planning
authority—

(a) if it appears to them to be practicable o do so, shall apportion the
amount of the compensation for depreciation between different parts of
the land to which the claim for that compensation relates; and

(b) shall give particulars of any such apportionment to the claimant and to
any other person entitled to an interest in land which appears to the
authority to be substantially affected by the apportionment.

(2) In carrying out an apportionment under subsection (1)(a), the local planning
authority shall divide the land into parts, and shall distribute the compensation for
depreciation between those parts according to the way in which difterent parts of
the land appear to the authority to be differently affected by the order or, in a case
falling within section 108, the rell planning decision, in 1wce of which
the compensation is payable.

(3) Regulations under this section shall make provision, subject to subsection

(a) for enabling the claimant and any other person to whom particulars of
an apportionment have been given under subsection (1), or wha
establishes that he is entitled to an interest in land which is substantially
affected by such an apportionmient, if he wishes to dispute the
apportionment, to require it to be referred to the Lands Tribunal;

(b) for enabling the chimant and every other person to whom particulars
of any such apportionment have been so given to be heard by the
Tribunal on any reference under this section of that apportionment;
and

(c) for requiring the Tribunal, on any such reference, cither to contirn or
to vary the apportionment and to notify the parties of the decision of
the Tribunal.

(4) Where on a reference to the Lands Tribunal under chis section it is shown

thar an apportionment—
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() rn‘l:;tcs wholly or partly to the same matters as a previous apportionnient,
an

(b) is consistent with that previous apportionment in so far as it relates to
those matters,

the Tribunal shall not vary the apportionment in such a way as to be inconsistent
with the previous apportionment in so far as it relates to those matters.

(5) On areference to the Lands Tribunal by virtue of subsection (3), subsections
(1) and (2), so far as they relate to the making of an apporti shall apply
with the substitution, for refe to the local planning authority, of references
to the Lands Tribunal. .

(6) In this section and [section 110}—

*comy ion for depreciation” means so much of any compensation
payable under section 107 as is payable in respect of loss or damage
consisting of depreciation of the value of an interest in land,

“interest"” (where the reference is to an interest in land) means the fee simple
or a tenancy of the land and does not include any other interest in it,
and

“relevant planning decision" means the planning decision by which pl g
permission is refused, or is g d subject to ditions other than
those previously imposed by the develop order.

NOTES

‘The words in square brackens in sub-s (6) were substituted by the Planning and Compensation Act
1991, 3 31(4), Sch 6, paras 8, 14,

Sub-4 (1): Compensation for depraciation. As to registration of compensation for depreciati
sees 110 post.

Local planning authority. Cf the note to s 107 ante,

Sub-s (3): Lands Tribunal. The Lands Tribunal was established by the Lands Tribunal Act 1949,
s 1, Vol 9, ditle Compulsory Acquisition. See also, in particular, s 3 of that Act, and the rules made

h der, for provisions as to p dure, appeals, costs, ecc.

Sub-s (6): Fee simple. As (0 this estate, sce the note ““Fee simple absolute in possession” to the
Law of Property Act 1925, 3 1, Vol 37, tide Real Property (Pt 1).

Crown land. As 1o the application of this section to Crown land, see s 298 post.

Expenses; rights of entry. See the notes to s 107 ante.

Mi /! lesi | prop See ss 315, 18 and Sch 16, Pr 111 post.

Definitions. For “development order”, see's 59 ante; for “land”, “previous apportionment” and
“tenaney™, se 3 336(1) post; for “planning decision”, see 3 336(1), (5) post.

Regulations under this section. Up tv 1 Dec cr 1997 no segulations ave been made under
this scction, but by virtue of the Planning (Conscquential Provisions) Act 190, s 2 post, the Town
and Counery Planning (Ce ion and Certifi Regulations 1974, SI 1974/1242, have effect
thereunder.

For general provisions as to regulations, see s 333(1)-(3) post.

110 Registration of comp for dep
(1) Where p ion becomes payable under section 107 which includes
comp ion for depreciation of an exceeding £20, the local planning
authority shall give notice to the Secretary of State that such compensation has
become payable, specifying the of the ion for depreciation and
any apportionment of it under section 109,
(2) Where the Secretary of State is given such notice he shall cause notice of
that fact to be depasite:
(a) with the council of the district], Welsh county, county borough] or
London borough in which the land is situated, and
(b) ifthat council is not the local planning authority, with the local planning
authority.
(3) Notices deposited under this section must specify—
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(a) the order, or in a case falling within section 108 the relevant planning
decision, and the land to which the chimn for compensation relates; and

() the of comp ion and any apporti of it under section
109.

(4) Notices deposited under this section shall be local land charges, and for the
purposes of the Local Land Charges Act 1975 the council with whom any such
notice is deposited shall be treated as the originating authority as respects the
charge constituted by it.

(5) In relation to compensation specified in a notice registered under this
section, references in this Part to so much of the compensation as is attributable to
a part of the land to which the notice relates shall be construed as follows—

(a) if the notice does not include an apportionment under section 109, the
of the p ion shall be treated as distributed ratcably
according to area over the land to which the notice relates;
(b) if the notice includes such an apportionment—

(i) the compensation shall be treated as distributed in accordance with
that apportionment as between the different parts of the land by
reference to which the apportionment is made; and

(i) so much of the compensation as, in accordance with the
apportionment, is attributed to a part of the Jaud shall be treated as
distributed rateably according to area over that part.

NOTES

The words in square brackets in sub-s (2) were inserted by the Local Goveriment (Wales) Act
1994, 3 20(4)(b), Sch 6, Pt 11, para 24(2).

Sub- (1): C ion for depreciation. In ion with regi of compensat
under this section, see also £ 111 post (recovery of comp ion on subseq levelop s 112
post (amount recoverable under s 111 post and provisions for payment ur remission of it); aad s 308
post (recavery from acquiring authorities of sums paid by way of compensation).

Local planning authority. Cf'the note to s 107 ante.

Give notice. For provisions as to service of notices, sec s 329 post.

Secretary of State. Scc the note to s 2 ante.

Sub-1 (2): Council of the district; Welsh coun:
the corresponding notes to s 1 ante and see also the sl E

Sub-s (4): Local land charges. ‘The cffect of making 3 notice deposited under thus section 4 loval
land charge is to make it such a charge for the purposes of the Land Charges Acc 1975, Vol 37,
title Real Property (Pe 1); see s 1{1)(e) of that Act. It is theretore registrable m the appropriate local
Eanud charges register and subject to the other provisions of that Act.

Sce abo the Local Land Charges Rules 1977, SI 1977/985, 1r 2(2), 3, as read with the Planning
(Consequential Provisions) Act 1990, s 2(4) post.

Sub-s (5): This Part. le Pc 1V (ss 107-118, Sch 10).

Crown land. As to the application of this section to Crown land, see s 298 post.

Expenses; rights of entry. Sce the notes to s 107 ante.

i ! Lesi ] Sece ss 315, 318 and Sch 16, P 11l post.
iation” and “relevant planning decision”, see s 109(6)

ounty borough; London borough. Scc
on “London borough™ i s 336(1) past.

Defini For “compensation for d
ante; for “land”, see s 336(1) post.

Local Charges Act 1975. Scc Vol 37, tide Real Property (Pt 1); and dor meaning of “the
originating authority™ in that Act, see s 5(4) theteof.

111 Recovery of compensation under s 107 on subsequent development

(1) No person shall carry out any . . . development to which this section applies
on land in respect of which a notice (*a compensation notice™) is registered under
section 110 until any amount which is recoverable under this section in accordance
with section 112 in respect of the compensation specificd in the notice has been
paid or secured to the satisfaction of the Secretary of State.

(2) Subject to subsections (3) {to (5)), this section applies to any ...
development—



eyt

e

628  VOL 46 TOWN AND COUNTRY PLANNING

TOWN AND COUNTRY PLANNING ACT 1990 s 112 629

(3) whichis develop of a residential. ial or industrial character
and consists wholly or mainly of the construction of houses, flats, shop
or office premises, or industrial buildings (including warehouses), or
any combination of them; or

(b) which consists in the winning and working of minerals; or

(c) to which, having regard to the probable value of the development, it is
in the opinion of the Se y of State ble that this section
should apply.

(3) This section shall not apply to any development by virtue of subsection
(2)(c) if, on an application made to him for the purpose, the Secretary of State has
certified that, having regard to the probable value of the development, it is not in
his opinion reasonable that this section should apply to it.

(4) Where the compensation under section 107 specified in the notice registered
under section 110 became payable in respect of an order modifying planning
permission or, in a case falling within section 108, of a relevant planning decision

(within the meaning of section 109) granting P g ion, this
section shall not apply to development in accordance with that permission as
modified by the order or, as the case may be, in d with those conditi

|(S) This section does not apply to any development—
(a) of a class specified in paragraph 1 of Schedule 3 which is carried out in

with the condition set out in Schedule 10; or

() of a class specified in paragraph 2 of Schedule 3.

NOTES

The words omitted from sub-ss (1), (2) were repealed, and the words in square brackets in sub-s
(2), and the whole of sub-s (5), were substituted, by the Planning and Compensation Act 1991,
s 31(4), B4(6), Sch 6, paras 8, 15, Sch 19, Pe Il

Sub-s (1): Amount which is recoverable, stc. As to the amount recaverable under this section
and provisions for payment or remission of it, see s 112 post.

Secretary of State. Sec the note to s 2 ante.

Sub-s (4): Order modifying planning permission. Ic an order under s 97 ante; and see also
I Suiors (3: Thissection dows ply, etc. Note also Sch 3, P I,

Sub-s (5): sect not apply, etc. Note . , para 13(2 ¢ (di in,
para 13 of that Schedule for the purposes otxthn section). P ) pos (diepplying

Crown land. As to the application of this m&on to Crown land, sec s 298 post.

Minerals; ecclesiastical property. See 31 313, 318 and Sch 16, Pe 11l post.

Settled land, etc. For provisions as to applying or raising money for payments under this section
in the case of settled land and land of univensities and colleges, see s {2}1 post.

Al 3, 9tc; expenses; rights of entry. Sce the notes to s 107 ante.

Definitions. For “development™, see 3 55 ante; for “building”, “land”, *'minerals”, **planning
ission" and *'the winning and working of minerals”, see s 336(1) post.

112 Amount recoverable under s 111 and provisions for payment or
remission of it

(1) Subject to the following provisions of this section, the amount recoverable
under section 111 in respect of the p ion specified in a notice registered
under section 110—

(a) if the land on which the development is to be carried out (“the

develop area”) is identical with, or includes (with other land) the

whole of, the land comprised in the notice, shall be the amount of
compensation specified in the notice;
if the development area forms part of the land comprised in the notice,
or includes part of that land together with other land not comprised in
the notice, shall be so much of the of the i
specified in the notice as is atributable to land comprised in the notice
and falling within the development area.

(b

<

(2) Where, in the case of any land in respect of which such a notice has been so
registered, the Secretary of State is satisfied, having regard to the probable value of
any proper development of that land, that no such development is likely to be
carried out unless he exercises his powers under this subsection, he may, in the
case of any particular development, remit the whole or part of any amount
otherwise recoverable under section 111.

(3) Where part only of any such amount has been remitted m respect of any
land, the Secretary of State shall cause the notice registered under section 110 to
be amended by substituting in it, for the statement of the amount of the
compensation, in so far as it is atributable to that land, a stateinent of the amount
which has been remitted under subsection (2).

(4) Where, in connection with the development of any land, an amount
becomes recoverable under section 111 in réspect of the compensation specitied
in such a notice, then, except where, and to the extent that, payment of that
amount has been remitted under subsection (2), no amount shall be rgcovcublc
under that section in respect of that compensation, in so far as it is attributable to
that land, in connection with any subsequent development of it.

(5) No shall be rec ble under section 111 in respect of any
compensation by reference to which a sum has become recoverable by the
Secretary of State under section 308.

(6) An amount recoverable under section 111 in respect of any compensation
shall be payable to the Secretary of State either—

(a) asa single capital payment, or .

(b) as a series of instalments of capital and interest combined, or

() as a series of other annual or periodical payments, of_such amounts, and
payable at such times, as the Secretary of State may direct.

(7) Before giving a direction under subsection (6)(c) the Secretary of State shall
take into account any representations made by the person by whom the
development is to be carried out.

(8) Except where the amount payable under subsection (6) is payable as a single
capital payment, it shall be secured by the person by whom the development is to
be carried out in such manner (whether by mortgage, covenant or otherwise) as
the Secretary of State may direct.

(9) Ifany person initiates any . . . development to which scc{iun 111 applies in
contravention of subsection (1) of that section, the Secretary of State may seeve a
notice on him—

(a) specifying the amount appearing to the Secretary of State to be the
amount recoverable under that section in respect of the compensation
in question, and o

(b) requiring him to pay that amount to the Secretary of State within such
period as may be specified in the notice.

(10) The period specified under subsection (9)(b) must not be less than three
months after the service of the notice.

(1) Subject to subsection (12), any s recovered by the Secrctary of State
under section 111 shall be paid to the local planning authority who puid the
compensation to which that sum relates.

(12) Subject to subsection (13), in paying any such sum to the local planning
authority, the Sccretary of State shall deduct trom it—

@ ... ) ) R

(b) the amount of any grant paid by him under Part X1V in respece of that
compensation.

(13) Ifthe sum recovered by the Secretary of State under section 111—
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(a) is an instalment of the total sum recoverable, or
(b) is recovered by reference to development of part of the land in respect
of which the compensation was payable,
any deduction to be made under . . . subsection (12) shall be a deduction of such
amount as the Secretary of State may determine to be the proper proportion of the
amount referred to in that paragraph.

NOTES

The words omitred from sub-ss (9), (12), (13) were npnltd by the Planning and Compensation
Act 1991, ss 31(4), 84(6), Sch 6, paras B, 16, Sch 19, Py 1,

Sub-s (2) Secretary of State. Sce the note tos 2 ante.

Sub-s (9): Serve a notice. For provisions as to service of notices, sce s 329 post.

Sub-s (10): Months. See the note to s 94 ance.

Sub-3 (11): Local planning authority. Cfthe note tos 107 ante.

Sub-s (12): Part XIV. le ss 313~314, 5ch 16 post.

Crown l:nd, Asto the awh:nuon of this section to Crown land, sce s 298 post.
y ss 315, 318 and Sch 16, Pt 11 post.,

Settled land, etc. For pmvmnm as to applying or raising money for payments under this section
in the case of setthed land and land of universitics amd colleges, see s 328 post.

Airports, etc; expenses; rights ol‘ entry. Sce the notes to s 107 ante.

Definitions. For "dcvelopmen see s 55 ante; as to “so much of the compemanon L asis
ateributable to a part of the land, etc”, see s 110(5) ante; for “land” and “mortgage”, sec s 336(1) post.

113 (Repealed by the Planning and Compensation Act 1991, ss 31(4), 84(6), Sch 6,
paras 8, 17, Sch 19, Pt 11)

Comp i _Ibrothfr lanning decisi

114 (Repealed, in relation to an appli Jor p ission made on or after 16
November 1990, by the Planning “and Cnmpmmnan Ad 1991, ss 31(2), (7), 84(6),
S 19, Pril)

/ 115 Compensation in respect of orders under s 102 etc
(1) This section shall have effect where an order is made under section, 102—
(a) requmng a use ofland to be discontinued,
on the of it, or
(c) rulmnng any buildings or works on land to be altered or removed,

(2) I, on a claim made to the local planning authority within the prescribed
time and in the prescribed manner, it is shown that any person has suffered damage
in consequence of the order—

() by dep: ion of the value of an interest to which he is entitled in the
land or in minerals in, on or under it, or
(b) by being disturbed in his enjoyment of the land or of such minerals,
that authority shall pay to that person compensation in respect of that damage.

(3) Without prejudice to subsection (2), any person who carries out any works
in compliance with the order shall be umtl;d on a chim made as mentioned in
that subsection, to recover from the local p authority p in
respect of any expenses reasonably incurred by him i in that behalf.

(4) Any compensation payable to a person under this section by virtue of such
an order as is mentioned in subsection (1) shall be reduced by the value to him of
any timber, apparatus or other materials removed for the purpose of complying
with the order.

(5) Subject to section 116, this section applies where such an order as is
mentioned in subsection (6) is made as it applies where an order is made under
section 102,
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(6) The orders referred to in subsection (5) are an order under paragraph 1 of
Schedule 9—
(a) requiring a use of land to be discontinued, or
(b) imposing conditions on the continuance of it, or
(c) requiring any buildings or works or plant or machinery on lad to be
altered or removed,

or an order under paragraph 3, 5 or 6 of that Schedule.

NOTES

General Note. Sub-ss (5), (6) above give effect to the rec
in para 10 of their Report on this consolidation (Law Com No 189, Cin 958) that the Town and
Country Planning Act 1971, 5 170 (from which the present secoon is denved) should be amended so
25 1o take into account an order being made requiring plant or machinery (rather than buikdings or
works) to be altered or removed.

Sub-s (2): Local planning authority. Cf the note to s 107 ante.

Within the prescribed time and in the prescribed manner. Ic prescribed by segulations under
this Act; see s 336(1) post, and for the general power to make regulations, see s 333(1)- (3) post. The
‘Town and Country Planning General Regulations 1992, SI l‘)‘)”’/H‘JZ as an lul as noted w s Y9
ante, have partly been made for the purposes of sub-s (2) above.

Has suffered damage, etc. It should be noted that indirect damage, such as damage sutfered by +
shareholder and director of a company affected, is not enough; of Roberts v Coventry Comn [1947] 1
All ER 308, 111 )P 165,

Interest to which he is entitled in the land. Cf the corresponding note 1 s 107 ante. See abo
s 330 post as to the power to require information as o interests in land

Compensation. Scc, furthicr, s 116 post for modification of compensation provisions in respect of
mineral working etc; and Sch 1, para 16 post for general provisions as Lo compensation

Bxceptnon For exclusion J’.lm section in certain cases where @ purchase notice is served m
respect of the interest in question, see s 144(7) post.

Statutory undertakers. For provisions as to the measure of compensation to statitory andertakers
in respect of orders under s 102 ante, or Sch 9 post, see s 280 post.
street parking; ecclesiastical property; rights of entry. Sce the notes to s 107 ance.

o5; minerals. See ss 311, 314, 315 and Sch 16, Pt post.
tions. For “buildings or works™, “land", “mincrals”, “preseribed” and “use”, see s 336(1)

Exp
Defi
post.

v~ [116 Modification of compensation provisions in respect of mineral
working etc

(1) Regulations made by virtue of this section with the consent of the Treasury
may provide that where an order is made under—

(a) section 97 modifying planning permission for develoy consisting,
of the winning and working r of minerals or involving the depositing of’
mineral waste; or

(b) paragraph 1, 3, 5 or 6 of Schedule 9 with respect to such winning and
working or dcposmng,

sections 107, 115, 117, 279 and 280 shall have effect subject, in such cases as may
be prescribed, to such modifications as may be prescribed.
(2) Aany such regulations may make provision—

(a) as to circi es in which compensation is not to be payable;

(b) for the modification of the basis on which any amount to be paid by
way of comp is to be ed;

(¢) forthe of any such on a basis different from that on

which it would otherwise have been assessed,
and may also make different provision for different cases and incidental or
supplementary provision.
(3) No such regulations shall be made unless a draft of the instrument is laid
before and approved by a resolution of each House of Parliament.
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(4) Betore wiaking any such regulations the Secretary of State shall consult such
persons as appear to him to be representative—
(a) of persons carrying out mining operations;
(b} of owners of i in land g ; and
(c) of mineral planning authorities.]

NOTES
{ ituted by the Planning and Compensation Act 191,321, Sch 1, paras 1,9.

Thh-‘:l?:}::twa ‘ “I‘l,“:‘rl‘:l;nczl ;a: mearﬁng. we m? Laying of Documents before Padiament

(Interpretation) Act 1948, s | 'SI). Vol 41, ;idc Statutes.
ante.

s “s‘“"‘ o I property: ’ﬁ‘.ﬂl of entry. Sce the notes to s 107 ante. .

Mineral planni isslons. Iu ¢ ion with this section, see the provisions rel_mngw the
review of mineral planing permixsions contained in the Environment Act 1995, s 96(1), Sch 13, pata

(6), Sch 14, 13(6) post. " R
1 c-ﬁﬂl'll,:: l::u '%ili)urml planning authority”, see s 1{4), (4A), (4B) ante; l'ol: dcve_lopmem | sce

“mining operations”, see s 55(4) ante; as to “an order under section 97 L3ee s I(.)7(§‘)
Jepositing of mineral waste”, “land”, “minerals”, “owner”, “planning pennission",
“prescribed” and “the winning and working of minerals”, see s 336(1) post. .

Regulstions under this section. The Town and Country Planing {Compensation for
Restrictions on Mineral Working and Mineral Waste Depositing) Regulations 1997, SUIW7/1111L.

For general provisions as to regulations, sce s 333(1)~(3) post.

General and supplemental provisions

117 G | provisions as to p for depreciation under
Part IV A , ,

1) For the purpose of ing any comp ion to which this section applies,
tl'u.E r)ulcs set out in section 5 of the Land Com) ensation Act 1961 shall, so far as
applicable and subject to any necessary modifications, have e‘ﬂ'ect as they have
effect for the purpose of i p for the p Y acq of
an interest in land. -

(2) Subject to regulations [by virtue of section 116}, this section applies t6 any
compensation which under the provisigns of this Part is payable in respect of
depreciation of the value of an interest in'land.

(3) Where an interest in land is subject to a mortgage—

(a) any compensation to which this section applies, which is payable in

respect of depreciation of the value of that interest, shall be assessed as if

the interest were not subject to the mortgage; A

(b) a claim for any such compensation niay be made by any mortgagee of

the interest, but without prejudice to the making of a claim by the
erson entitled to the interest; ‘ )

Eo compensation to which this section applies shall be payable in respect
of the interest of the mortgagee (as distinct from the interest which is
bject to the mortgage); and . L .
(O] ::f‘ compensation to which this section applies which is payable in
respect of the interest which is subject to the mortgage shall be paid to
the mortgagee, or, if there is more than one mortgagee, to the first
mongagee, and shall in either case be applied by him as if it were

proceeds of sale.

{c

o

NOTES . .
The words in square brackets in sub-s (2) were substituted by the Planning and Compensation Act

1991,321, Sch 1, paras 1, 10. )
ion to which this section applies. NmuulH.(Z) above; and see also s 144 past; the
ll:ﬁ«? l';!y'::lt::l&:miw Act 1984, Schs 4, para 22(4), Vol 38, title Road Traffic; the Control of OFf-
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Street Parking (England and Wales) Order 1978, S1 1978/ 1535, art 11, Schedule, para 22(4), and the
Control of Off-Street Parking (England and Wiales) (Metropolitan Districts) Order 1986, S1 1986/225,
ant {1, Schedule, para 22(4) (both made or having effect under s 44 of the 1984 Act, in the same titke);
and the Planning (Hazardous Substances) Act 1990, s 16(5) post.

Interest in land. As to the power (o require information as to interests in fand, sce s 330 post.

This Part. le Pt 1V (ss 167118, Sch 10).

Compensation. Sece, further, s 116 ante for modific of
mineral working etc.

Ecclesiastical property; rights of entry. Sce the notes to's 107 ance.

E:qnm.n; minerals. Sec 1s 311, 314, 315 and Sch 16, Pc 1 post.

Defini " It ition”, *'land"* and “mortgage™, see s 336(1) pose.
« See Vot 9, tide Compulsary Acqyuisition.

p provi in respect of

For p Y acqt
Land Compensation Act 1961,

118 Determination of claims for compensation

(1) Except in so far as may be otherwise provided by any regulations made
under this Act, any question of disputed p ion under this Pare shalt be
referred to and determined by the Lands Tribunal,

(2) In relation to the determination of any such question, the provisions of
sections 2 and 4 of the Land Compensation Act 1961 shall apply subject to any

Al y modifi and to the provisions of any regulations made under this
L.

NOTES

This Part. Ie Pt IV (ss 107-118, Sch 10).

Lands Tribunal. See the note to s 109 ante.

Applications. This scction is applicd by ss 144(5), 196C(4), 325(7) post, the Post Office Act 1969,
$57(4), Vol 34, title Post Office, the Telecommunications Ace 1984, s A7(4). Vol 45, usde
Tel i and Broadcasting, the Planuing (Hazardous Substances) Act 1990, 5 16{5) post
and the Leasehold R eform, Housing and Urban Development Act 1993, 5 163(9) post.

Expenses; minerals, Scc ss 311,314, 315 and Sch 16, Py [ post.

Ecclesiastical property; rights af entry. Sec the notes to s {07 ante.

Laud Compensation Act 1961, ss 2, 4. Sce Vol 9, title Compulsory Acquisition.

119136 ((Pt V) Repealed by the Planning and Compensation Act 1991, s5 31(1),
84(6), Sch 19, Pt I, in relation 10 any compensation under Pt V unless the claim was
mtade under s 127 prior to 25 September 1991 (ie the date on which this repeal came into
Jorce); see also s 31(6) of the 1991 Act post.)

PART VI
RIGHTS OF OWNERS ETC TO REQUIRE PURCHASE OF INTERESTS

» CHAPTER I
INTERESTS AFFECTED BY PLANNING DECISIONS OR ORDERS
Service of purchase notices
137 Circumstances in which purchase notices may be served
(1) This section applies where—

(a) on an application for planning permission to develop any land,
Eemﬁssion is refused or is granted subject to conditions; or

(b) by an order under section 97 planning permission in respect of any land
is revoked, or is modified by the imposition of conditions; or

(¢) an order is made under section 102 or paragraph 1 of Schedule 9 in
respect of any land.
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(5) Where—

(a) the Secretary of State has notified the owner by whom a purchase
notice has been served of a decision on his part to confirm, or not to
confirm, the notice; and

(b) that decision is quashed under Part XII,

the purchase notice shall be treated as cancelled, but the owner may serve a further
purchase notice in its place.

(6) The reference in subsection (5) to a decision to confirn, or not to confirm,
the purchase notice includes—

(a) any decision not to confirm the notice in respect of any part of the land
to which it relates, and

(b) any decision to grant any pennission, or give any direction, instead of
confirming the notice, either wholly or in part.

(7) For the purposes of d g whether a further purchase notice under
subsection (5) was served within the period prescribed for the service of purchase
notices, the planning decision in q ¢ of which the notice was served shall
be treated as having been made on the date on which the decision of the Secretary
of State was quashed.

(8) A notice to treat which is deemed to have been served by virtue of
subsection (1) or (2) may not be withdrawn under section 31 of the Land
Compensation Act 1961.

NOTES

Sub-s (1): Secretary of State. Sce the note to s 2 ante.

Confirms a purchase notice. As to action by the Secretary of State in relation to a purchase
notice, see ss 141, 142, ante.

Deemed . . . to have served a notice to treat, etc. Sce the note to s 139 ante (substituting a
reference to sub-s (1) or (2) above for the reference to s 139(3) ante and a reference to sub-s (8) above
for the reference to s 139(5) ante).

Sub-s (2): Deemed . . . to have served & notice to treat, etc. Sce the last foregoing note.

Sub-s (5): Part XIL. le ss 284-292 past. As to the quashing of decisions by the High Court, sec
s 288 post.

Serve a further purchase notice. As to the service of purchase notices, see s 137 ante; and note
sub-s (7) above. 3

Sub-s (7): Period prescribed for the service of purchase notices. Sec s 137(2) ante and the
relevant note thereto.

Housing action trusts. Sce the note to s 55 ante,

‘Free preservation orders; sdverti: Crown land; National Parks; rib
airports, etc. Sce the notes 103 137 ante,

Expenses; minerals. Scc ss 314, 315 and Sch 16, Pt 1 post.

Urban development corporations. Sec the note to s 139 ante.

Definitions. For *'purchase notice™, see s 137(2) ante; for “the relevant provisions™, sce s 148(1)
post; for “statutory undertakers™, see ss 148(1), 262(1), (3), (4), (6)(a), (7)(3 post; for “owner”, see
35 148(2), 336(1) post; for “land”, see s 336(1) post; for “local authority”, see s 336(1), (10) post (and
note s 147A post); for “glanning decision™, see s 336(1), (5) post.

Planning (Listed Buildings and Conservation Areas) Act 1990, 1s 20, 39; Planning
(Hazardous Substances) Act 1990, s 21. See this title post.

Land Compensation Act 1961, s 31. Sce Vol 9, title Compulsory Acquisition.

Compensation

144 Special pr asto p ion where p

(1) Where compensation is payable by virtue of section 107 in respect of
expenditure incurred in carrying out any works on land, any compensation payable
in respect of the acquisition of an interest in the land in pursuance of a purchase
notice shall be reduced by an amount equal to the value of those works.

notice served
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(2) Where—

(a) the Secretary of State directs under section 141(3) of that, if an
application for it is made, planning permission must be granted for the
development of any land, an

(b) on a claim made to the local planning authority within the prescribed .
time and in the prescribed manner, it is shown that the permitted
development value of the interest in that land in respect of which the
purchase notice was served is less than its [Schedule 3 value],

that authority shall pay the person entitled to that interest compensation of an
amount equal to the difference.

(3) 1fthe planning penmission mentioned in subsection (2)(x) would be granted
subject to conditions for regulating the design or external appearance, or the size
or height of buildings, or for regulating the number of buildings to be erected on
the land, the Secretary of State may direct that in assessing any compensation
payable under subsection (2) those conditions must be disregarded, citheraltogether
or to such extent as may be specified in the direction.

(4) The Secretary of State may only give a direction under subsection (3) if it

pp to him to be ble to do so having regard to the local circumstances.

(5) Sections 117 and 118 shall have effect in relation to compensation under
subsection (2) as they have effect in relation to compensation to which those
sections apply.

(6) In this section—

“permitted development value”, in relation to an interest in Jand in respect
of which a direction is given under section 141(3), means the value of
that interest caleulated with regard to that direction, but on the

ption that no planning permission would be granted otherwise
than in accordance with that direction, and
[**Schedule 3 value™, in relation to such an interest, nieans the value of that
interest calculated on the ption that planning permission would
be granted-—
(a) subject to the condition in Schedule 10, for any development of a
class specified in paragraph 1 of Schedule 3; and
() for any development of a class specified in paragraph 2 of Schedule
3.

(7) Where a purchase notice in respect of an interest in land is served in
conscquence of an order under section 102 or paragraph 1 of Schedule 9, then
i

(a) that interest is acquired in accordance with this Chapter; or
(b) compensation is payable in respect of that interest under subsection (2),

no comp ion shall be payable in respect of that order under section 15,

NOTES

The words in square brackets in sub-ss (2)(b), (6) were subsituted by the Planning and
Compensation Act 1991, s 31(4), Sch 6, paras 8, 19,

Sub-s (2): Secretary of State. Sce the note to s 2 ante.

! planni thority. As to these authoritics, see s 1{1)-(3) ante. Ouwside Greater London
the local planning authority for the purposes of sub-s (2) above is the district planning authoriry; sce
s 1(5)(c) ante and Sch 1, paras 16(4), 21{1) post. R

Prescribed time; prescribed le p see s 336(1) post, and for
general provisions as to regulations, see s 333(1)=(3) post. The Town and Country Planing General
Regulations 1992, 81 1992/1492, as amended as noted 1o s 99 ante, have partly been nade for the
purposes of sub-s (2) above.

Sub-s (7): This Chapter. le Chapter 1 (ss 137-14K) of Pt VI

Housing action trusts. See the note to 5 55 ante.

Tree preservation orders; advertisements; Crown land; National Parks; contributions.
See the notes to s 137 ante.

ribed by Luti
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s ininerals. Sce ss 314, 315 and Scly 16, Pt I post,

te. See the note 10 s 107 ante.

Definitions. For “development™, sec 5 55 ante; for “purchase notice”, see 5 137(2) ante; for
i “land*, “planning Pperission” and “prescribed ", see 3 336(1) post.

Special provisions for quiring purchase of whole of partially affected agricultural unit
145 C tice requiring purchase of" inder of agricultural unit
(1) This section applies where— :

(a) an acquiring authority is deemed under this Chapter to have served
notice to treat in respect of any agricultural land on a person (“the
claimant”) who has a greater interest in the land than as tenant for a year
or from year to year {whether or not he is in occupation of the land),
and

() the claimant has such an interest in other agricultural land (“the
unaffected area”) comprised in the same agricultural unit as that o
which the notice relates,

(2) Where this section applies the claimant may serve on the acquiring authority
a counter-notice—

(@) claiming that the unaffected area is not reasonably capable of being
farmed, cither by itself or in conjunction with other relevant land, as a
separate agricultural unit; and

(b) requiring the acquiring authority to purchase his interest in the whole
of the unaffected area,

(3) Subject to subsection (4), “other rely land” in subsectj (2) means-

interest than as tenant for a year or from year to year.

(4) Where a notice to treat has been served or is deemed under this Chapter or
under Part 11l of che Compulsory Purchase (Vesting Declarations) Act 1981 to
have been served in respect of any of the unaffected area or in respect of other

(5) Where a counter-notice is served under subsection (2) the climant shall
also serve a copy of it on any other person who has an interest in the unaffected

area (but failure to comply with this subsection shall not invalidace the counter-
notice).

(6) A counter-notice under subsection (2) and any copy of that notice required
to be served under subsection (5) must be served within the period of two months

beginning with the date on which the notice to treat is deemed to have been
served. ’

(7). This seetion is without Prejudice to the rights conferred by sections 93 and
94 of the Lands Clauses (Consolidation) Act 1845 or section 8(2) and (3) of the
Compulsory Purchase Act 1965 (provisions as to divided land).
—_—_—
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NOTES .
Sub-s (1): Deemed . . . to have served notice to treat. Scc ss 139(ND), 143(1), (2) ane.
i - le Chapter 1 (ss 137-148) of 1t VI,
g?l‘h’-'c(l;)?::ﬂe .- .[;ccrou(nlar-nntice’ As to the effect of a counter-notice this section,
see s 146 pou and as to the service of notices, see 3 329 post or, in the case of service on
authority,the Local Government Act 1972, s 231, Vol 25, tle Local Governmcut.
Housing action trusts. See the note to s 55 ante.
Supplemental provisions. See s 147 post.
Crown land; National Parks. Sce the notes to s !37 ante. o
finiti For “agricultural land™, “agricul unit” and

onder chis section,

" see s 147(2)

Compulsory Purchase (Vesting Declarations) Act 1981, Pt HI; Lands Clauses Consoli-
d. Act 1845, 33 93, 94; Compulsory Purchase Act 1965, s 8. Sce Vol 9, title Compulsory

Acquisition,

146 Effect of counter-notice under s 145 o
(1) Ifthe acquiring authority do not within the period of two months beg:ix:‘n'utlg

with the date of service of a counter-notice under section 145 agree in v_\:r}:i" %wo

accept the counter-notice as valid, the claimant or the auth_onty]nmy, wil

months after the end of that period, refer it to the Lands Tribunal.

(2) On such a reference the Tribunal shall determine whether (h'fj claim in lrll::i
counter-notice is justified and declare the counter-notice valid or inva
accordingly. '

(3) Where a counter-notice is accepted as valid um'lcr subsccn:i)n (¢)) ?; dechared
to be valid under subsection (2), the acquiring authority shall be deeme, ) ‘

(a) to be authorised to acquire compulsorily the interest of the da"m“ii n:
the land to which the requirement in the counter-notice relates un }c.
the same provision of this Chapter as they awau:llmmcd to acquire the

i i iti estion; an
other land in the agricultural unit in question; 2 )

(b) to have served a notice to treat in respect of it on the date on which

notice to treat is deenied to have been served under that provision.

(4) A claimant may withdraw a counter-notice at any time bﬂj‘fmf ::::
compensation payable in respect of a compulsory acquisition in pursuance ];)cfm-c
counter-notice has been determined by the Lands Tribunal or at n'ny‘:’lme
the end of six weeks beginning with the date on which it is determined. -

(5) Where a counter-notice is withdrawn by virtue ufsubsccuol'l (f‘) a.nly m:;:t
to treat deemed to have been served in consequence of it shall be deemed to
been withdrawn, hee

(6) Without prejudice to subsection (5), a notice to treat dccmchdA to l::lvc; rn:;.‘:x
served by virtue of this section may not be withdrawn under section 31 o
Land Compensation Act 1961. . -

(7) The compensation payable in respect of the acquisition of illl)l interest mr .:Il:“
in pursuance of a notice to treat deemed to have been served 5y zvm(;)e:] ’ (4)
section shall be assessed on the assumptions mentioned in section 5(2),
of the Land Compensation Act 1973, ' "

(8) Where by virtue of this section the acquiring aulhol;l_t}' P]c.mmc or wi
become entitled to a lease of any land but not to the interest of the lessor—

(a) the authority shall offer to surrender the lease to the lessor on such terms
- H hl
th y ¢ derr o
(b) :lsle qeues(ion of what is reasonable may be !:cf;-rrc_d tothe ll:.:;:dsp'lc‘::lc:;n‘:}
he authority or the lessor and, if ac the expiration of the
lereteen::nlhs a?{cr the date of the offer mentioned in paragraph (a) :hu:
authority and the lessor have not agreed on that question and that
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156 Withdrawal of blight notice

(1) Subject to subsection (3), the person by whom a blight notice has been
served may withdraw the notice at any time before the compensation payable in
respect of a compulsory acquisition in pursuance of the notice has been determined
by the Lands Tribunal or, if there has been such a determination, at any time
before the end of the period of six weeks beginning with the date of the
determination.

(2) Where a blight notice is withdrawn by virtue of subsection (1) any notice
to treat deemed to have been served in consequence of it shall be deemed to have
been withdrawn,

(3) A person shall not be entitled by virtue of subsection (1) to withdraw a
notice after the appropriate authority have exercised a right of entering and wking
pe ion of land in p ¢ of a notice to treat deemed to have been served in
consequence of that notice.

(4) No compensation shall be payable in respect of the withdrawal of 2 notice
to treat which is deemed to have been withdrawn by virtue of subsection (2).

NOTES

Scope of Chapter I1. Sce s 149 ante.

Lands Tribunal. Sce the note 1o s 109 ame.

Notice to treat deemed to have been served. le by virtue of s 154(2) or (5) ante.

Saving. Note the saving for sub-ss (1) and (2) above in s 167 post.

Personal rep ives, g an hips. See the note to s 150 ante and in
connection with this section see, in particular, s 161(1) post.

Housing action trusts. Sce the note 1o s 55 ante.

Crown land. Sce the note to s 149 ante.
stical property. Sce s 318 and Sch 16, Pt VI post.

. For “blight notice™, sce s 149(5) ante; for “the appropriate authority”, see s 169 ante;

for *‘compulsory acquisition”” and “'land”, see s 336(1) post.

Compensation
157 Special provisions as to p ion for acquisitions in pursuance
of blight notices
(1) Where— Ps

(a) an interest in land is acquired in pursuance of a blight notice, and
(b) the interest is one in respect of which a compulsory purchase order is in
force under section 1 of the Acquisition of Land Act 1981, as applied
by section 47 of the Planning (Listed Buildings and Conservation Areas)
Act 1990, containing a direction for minimum compensation under
section 50 of that Act of 1990,
the compensation payable for the acquisition shall be assessed in accordance with
that direction and as if the notice to treat deemed to have been served in respect
of the interest under section 154 had been served in p e of the compulsory
purchase order.
2) Where—
(a) an interest in land is acquired in pursuance of a blight notice, and
(b) the interest is one in respect of which a compulsory purchase order is in
force under section 290 of the Housing Act 1985 (acquisition of land
for clearance);
the compensation payable for the acquisition shall be assessed in accordance with
that Act and as if the notice to treat deemed to have been served in respect of the
interest under section 154 had been served in p of the compulsory
purchase order.
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(3) The compensation payable in respect of the acquisition by virtue of section
160 of an interest in land comprised in—

(a) the unaffected arca of an agricultural unit; or

(b) if the appropriate authority have served a counter-notice objecting to
the blight notice on the grounds mentioned in section 151 (4)(c), so
much of the affected arca of the unit as is not specified in the counter-
notice,

shall be assessed on the assumptions mentioned in section 5(2), (3) and (4) of the
Land Compensation Act 1973,

(4) In subsection (3) the reference to “the appropriate authority” shall be
construed as if the unaffected area of an agricultural unit were part of the atfected
area.

NOTES
Scope of Chapter 11. Sce s 149 ante.
Counter-notice. As to the service of counter-notices, see s 151 ante and s 159 post.
P, 1 i hips. See the note to s 150 ante.

P gagees and p

Housing action trusts. Sce the note o s 55 ante.

Grown land. See the note to s 149 ante.

Expenses; ininerals. Sce ss 314, 315 and Sch 16, P 1l post.

Definitions. For “blight natice”, sce s 149(5) ante; for “the affected arca” and “the unaflected
area”, see s 158(1)(b) post; for “the appropriate authority”, sce s 169 post (and note also sub-s (4)
above); for “land”, see s 336(1) post.

Acquisition of Land Act 1981, s 1; Land Compensation Act 1973, s 5. Sce Val 9, tide
Compulsory Acquisition.

Liste gs and C Areas) Act 1990, ss 47, 50. Sce this title post.
Housing Act 1985, 3 290. See Vol 21, title Housing.

Special provisions for requiring purchase of whole of partially affected agricultural unit
t parts of

158 Inclusion in blight notices of requi to p
agricultural units unaffected by blight

(1) This section applies where—

(3) a blight notice is served in respect of an interest in the whole or part of
an agricultural unit, and

(b) on the date of scrvice that unit or part contains land (“the unaffected
area™) which is not blighted land as well as land (“the affected area™)
which is such land.

(2) Where this section applies the claimant may include in the blight notice—

(3) a clim that the unaffected area is not reasonably capable of being
farmed, either by itself or in conjunction with other relevant land, as a
separate agricultural unit; and

(b} a requirement that the appropriate authority shall purchase his interest
in the whole of the unit or, as the case may be, in the whole of the part
of it to which the notice relates.

(3) Subject to section 159(4), “‘other relevant land” in subscction (2) means—

(a) if the blight notice is served only in respect of pare of land comprised in
the agricultural unit, the remainder of it; and

(b) land which is comprised in any other agricultural unit occupicd by the
claimant on the date of service and in respect of which he is then
entitled to an owner’s interest as defined in section 168(4).
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NOTES

Sub-s (3) was substituted by the Planning and Compensation Act 1991, s 9(2), and the words in
square brackets in sub-ss (4), (5), (8) were substicuted by s 32 of, and Sch 7, paras 8, 28 1o, that Act.

General Note the note to s 183 ante.

As 10 the practice of simullancous service of stop notices and copies of enforcement notices, see
R v Southwark LBC, ex p Murdoch (1991) 155 JPR 163,

Local planning authority. As to lacal planning authoritics, sce s 1(1)~(3) ante. By
$5(2), (3) ante, for the purposes of this section the Broads Authority is the sole district planning
authority for the Broads.

Sub-s (4): Enforcement notice . . . is or guashed. As to the withdrawal of an
enforcement natice, sce s 173A ante and as to quashing, see s 176(2), (3)(b) ante,
Variation of the enforcement notice. Sec s 176(1) ante.
tion. Scc the note to s 173 ante.
g action trusts. Sce the note to s 55 ante,

Ad sements; Crown land; contributions; rights of entry; laud of local planning
authorities, otc. Sce the notes to s 171A ante.
Urban development corporations. Sce the notes to s 171C ante.
Expenses; minerals. Sce ss 314, 315 and Sch 16, Pt 1l 3
¥ d b unotices. See the note to s 174 ante.
Definitions. For “enforcement notice™, see 1 172(1) 5 as to “the period for compliance with
an enforcement notice”, see $ 173(9) amte; for *“stop notice™, see s 183(1) ante; for “relevant activity™,
see s 183(2) ante; for “land”, sce s 336(1) post.

iehd;

185 Service of stop notices by Secretary of State

(1) If it appears to the Secretary of State to be expedient that a stop notice
should be served in respect of any land, he may himself serve such a notice.

(@) A notice served by the Secretary of State under subsection (1) shall have the
same effect as if it had been served by the local planning authority.

(3) The Secretary of State shall not serve such a notice without consulting the
local planning authority.

NOTES

Secretary of State. Sec the note to s 2 ante.

Expedient. Cf the note to s 172 ante.

Serve . . . notice. As to the wodce of service, s 329 post.

Local planning authority. Cf the note 10y 183 ante. Ouwside Greater London, any reference in
this section to the local planning authority is to be el as a reli to the comty planning
authority or district planning authority as the Secretary of State thinks appropriate; see s 1(5)(c) ante
and Sch 1, paras 2(2), 21 post. Sce also paras 16(1), 21 of that Schedule, and s 1(6) ante and Sch 1A,
paras 3, B(1) post, in relation 1o claims for paysent of compensation in the cuse of 2 notice served by
virtue of this section,

Housing action trusts. Sce the note to 3 55 ante,

A i Crown land; ibuti rights of entry; land of local planning
authorities, stc. Sce the notes o3 171A ante,

Expenses; minerals, Scc s 314, 315 and Sch 16, Pt i post,

Definitions. For "stop notice”, sce s 183(1) ante; for “land”, see s 336(1) post.

/ 186 Compensation for loss due to stop notice

(1) Where a stop notice is served under section 183 compensation nay be
payable under this section in respect of a prohibition contained in the notice only
if—

(a) the enforcement notice is quashed on grounds other than those
mentioned in paragraph (a) of section 174(2);

(b) the enforcement notice is varied (otherwise than on the grounds
mentioned in that paragraph) so that [any activity the carrying out of
which is prohibited by the stop notice ceases to be a relevant activity];

TOWN AND COUNTRY PLANNING ACT 1990 s 186 [5)

() the enforcement notice is withdrawn by the local planning authoriey
otherwise than in consequence of the grant by them of planning
permission for the develoy to which the notice relates . . . or

(d) the stop notice is withdrawn.

(2) A person who, when the stop notice is first served, has an interest in or
occupies the land to which the notice relates shall be entitled 1o be compensated
by the local planning authority in respect of any loss or damage directly atributable
to the prohibition contained in the notice or, in a case within subsection (1)(b),
{the prohibition of such of the activities prohibited by the stop notice as cease to
be relevant activities).

{3) A chim for compensation under this section shall be made to the local
planning authority within the prescribed time and in the prescribed manner.

(4) The loss or damage in respect of which compensation is payable under this
section in respect of a prohibition shall include any sum payable in respect of a
breach of contract caused by the taking of action necessary to comply with the
prohibition.

[(5) No compensation is payable under this section—

(a) in respect of the prohibition in a stop notice of any activity which, at

> any time when tﬁc notice is in force, constitutes or contributes to a
breach of planning control; or

(b) in the case of a climant who was required to provide information

under section 171C or 330 or section 16 of the Local Government
(Miscellaneous Provisions) Act 1976, in respect of any loss or damage
sultered by him which could have been avoided if he had provided the
information or had otherwise co-operated with the local planning
authority when responding to the notice. |

(6) Except in so far as may be otherwise provided by any regulations made
under this Act, any question of disputed compensation under this Part shall be
referred to and determined by the Lands Tribunal.

In relation to the d ion of any such g the provisions of
sections 2 and 4 of the Land Compensation Act 1961 shall apply subject to any
necessary modifications and to the provisions of any regulations made under this
Act.

NOTES
“The wards in square brackets in sub-ss (1)(b), (2) were substituted and the words omitted from
sub-s (1)(c) were repealed by the Planning and Cotipensation Act 1991, 32, B4(6), Sch 7, paras 8,
29, 8ch 19, Pe 1, 3l sub-s (5) was substituted by s 9¢3) of that Act.
General Note. Sce the note to s 183 ane,
Sub-s (1): Eulo notice is quashed; is varied; is . Al cnforeemeit uotive
may be quashed or varied under s 176(1), (2), (3)(b) ante and may be withdrawn under s 173A ante.
Local planning authority, Cf the note to s 183 ante, and, in connection with this section, see,
particular, s 1(5)(c), (6) ante and Sch 1, paras 16, 21, Sch 1A, paras 3, 8 post.
Stop notice is withdrawn. A stop notice may be withdrawn under s 183(7) ant
Sub-s (3): Prescribed time; prescribed manner. l¢ prescribed by regulation ¢ 336(1) post
and for general provisions as to regulations; see s 333(1)-(3) post. The Town and Country Planning
General Regulations 1992, ST 199271492, as awended as noted 0 s 99 ante, have parcly beeu e
for the purposes of sub-s (3) above.
Sub-s (6): This Part. le 11 VI (ss 171A-196C).
Lands Tribunal, Sce the note to s 109 ante,
Application. Sce the note to 1 173 ante.
A Crown land; il
authorities, etc. Sce the notes to s 171A ane.
penses; minerals. See ss 314, 315 and Sch 16,
A b ion notices, S

rights of entry; land of local planning

1, 1 pox.
the note tos 174 ante.

E ical p For provisions as to the payment of compensation under this section in
respect of ecclniauicafpmpeny. see s 318(3), (6) post.
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Definitions. For “developmient”, see s 55 ante; for * i
. Def F ) s c; enforcel ", s e
J.!)(c.u )f.of planuing cantrol P sees !71.4(1) aute; for “'stop nnx:::s"::::';;n(:;‘;,’,,:7%”f‘ ";‘ for
ui:tcy‘l, sce s 183(2) ante; ﬁ:r Ia.ml ", “planning penmission™ and "pracribcxi" sces 1’3;:(’1) :o;t"m
(Miscel Provisi . k -
Peimiivey P ) Act 1976, s 16. Sce Vol 25, title Local

Land Compensation Act 1961, 3s 2, 4. Sce Vol 9, title Compulsory Acquisition.

187 Penalties for contravention of stop notice

{(1) Ifany person contravenes a stop notice aft i i > i
or the stop notice has been served on him he shal:rb::s:ucilrt‘;"g?ca:a;(?::?cdlsphym

(1A) An offence under this section ma
n ! y be charged by reference to
t)f?ﬁ;:‘:'ep:::&d 05 time Ztl:ld a l]))eno? may be convicted of a second or ::Lyscﬁzez:
¢ er this section reference t i i i
preceding conviction for such);n oﬂ':nccc. © 3y period of time following che

(1B) References in this secti i
Refere ion to contravening a sto) ice § i
or penmitting its contravention. i P notice include causing

(2) A person guilty of an offence under this section shall be liable—

(2) on summary conviction, to a fine not exceedi
P LN ceeding £20,000; a
() on conviction on indictment, to a fine. 8 £20, sand

(2A) In determining the amount of an i

A « [ y fine to be imposed on a pe
convicted of an offence under this section, the court shall in pfnicular havcgcmr;
to any financial benefit which has accrued or appears likely to accrue to hi ;'Ia i
consequence of the offence. ] e

3) In rocccdmgs for an offence under this section it shall be a defer for th
P 1
nce for the
(a) thatthe stop notice was not served on him, and

() that he did not know, Y
X and could not reasonably have | xpected to
I 3 g sonably ha et expecte
know, ofits existence, pected to

NOTES
Sub-s 2} J i
(:“\v:::“:“(‘:l)’." (A'.'-:)h )'()lll’)s")gsit (2A) were substituted for sub-ss (1), (2) by e Planning and
Sub-s (1): Person. the note to s 171C ante.
Guilty of an offence. As to offences by corporations, see 5 331 post.
Shall be liable, stc; conviction on indictment; fine. Sce the motes to s 179 ante.
Summary convictlon. See the note 1 s 65 ante. -
Application. Sce the note to s 173 ante,
thon lr;-:u'u. .\cull.ln:dlunc s 85 ante,
ts; Cro " ibutions:
oy ¢= Cre I:‘:ln ‘:l 'l 7:]:;:::‘:“!10-\., sights of entry; land of local planning
b ion notic
315 and Sch 16, P post,
see s THY(1) ante; for “site natice™, see s 184(6) ante.

e the note to s 174 ante,

; tainerals, Sev s
Definitions. For “stop noticy

| Breach of condition
187A Enfi of conditi

(1) This scction applics where planning permission for carryi
development of land has been g ‘subjec.(’(r ditions, T ou any

(2) The local planning authority may, if any of itions i i
. Pplanning t 0 y of the conditions is not ¢
with, serve a notice (in this Act referred to as a “breach of condition noﬁc::?:;‘g::id-

(a) any person who is carrying out or has carried out the development; or

(b) any person having control of the land,
requiring him to secure compliance with such of the conditions as are
the notice.

(3) References in this section to the person responsible are to the person on
whom the breach of condition notice has been served.

(4) The conditions which may be specified in a notice served by vine
subsection (2)(b) are any of the conditions regulating the use of the land.

(5) A breach of condition notice shall specify che steps which die authority
consider ought to be taken, or the activities which the authority consider ought to
cease, to secure compliance with the conditions specified in the notice.

(6) The authority may by notice served on the person responsible withdraw the
breach of condition notice, but its withdrawal shall not aftect the power to serve
on him a further breach of condition notice in respect of the conditions specitied
in the earlier notice or any other conditions.

(7) The period allowed for compliance with the notice is—
(3) such period of not less than twenty-eight days beginning with the date
of service of the notice as may be specified in the notice; or )
(b) that period as extended by a further notice served by the local planning

authority on the person responsible.
(8) If, at any time after the end of the period allowed for compliance with the
notice—
(a) any of the conditions specified in the notice is not complied with; and
(b) the steps specified in the notice have not been taken or, as the case may
be, the activities specified in the notice have not ceased,

specified in

of

the person responsible is in breach of the notice.

(9) If the person responsible is in breach of the notice he shall be gailty of an
- offence.

(10) An offence under subsection (9) may be
or longer period of time and a person may be convicted of a se
offence under that subsection by reference to any period of time
preceding conviction for such an offence.

- (11) feshall be a defence for a person charged with an offence under subsection

L (9)to prove—

(x) that he took all reasonable measures to secure compliance with the
conditions specified in the notice; or ) 7

(b) where the notice was served on him by virtue of subsection (2)(b), that
he no longer had control of the land.

(12) A person who is guilty of an offence under subsection () shall be lable on
2 summary conviction to a fine not exceeding level 3 on the standard scale.

charged by reference to any day
cond or subsequent
followinyg the

(13) In this section—
@) *“conditions” includes limitations,and )
(b) referencesto carryingout any developmentinclude causing or pe
another to do so.|

ritting

NOTES
This section and the cross-heading inmediately preceding ic,
Compensation Act 199152,

Note. This sction introduces a new procedure for sun
ditions of planniny issi ded in Chapter 7, section § of the Report by Robert

g as in Y
R, Camwath QC :lllidcdr"Enfon:ing Planning Coatral” (HMSO, ehruary 1989). It provides that,
I where planning permiission for canrying out development has been granted subject to conditions

were insested by the Planning and

ary enf

cnt of breaches of



/
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(3) The provisions of this Chapter and of any regulations made under it with
respect to the procedure to be followed in connection with the making and
confirmation of any order to which subsection (1) applies and the service of copies
of it as confirmed shall have effect, subject to any necessary modifications—

(a) in relation to any proposal by the Secretary of State to make such an
order,

(b) in relation to the making of it by the Sccretary of State, and

(c) in relation to the service of copics of it as so made.

=

NOTES

Secretary of State. See the note to s 2 ante.

Local planning suthority. CFf the note to s 197 ante, and sce also the sccond paragraph of the
note *'Local planning authority” to s 198 ante.

Qutside Greater London, the local planning :nlhoriz whom the Sccretary of State is required to
consult under sub-s (1) above is the county planning authority or the district planning authority, as he
thinks appropriate, and references in this section to the local planning authority are to be construed
accordingly; see s 1(5) ante and Sch 1, paras 20(1), 21 post.

Tree presetvation order. For mcaning, sce s 198(1). (2) ante; and cf the note to s 198 ante.

This Chapter. lc Chapter | (ss 197-214D) of Pt VI (ss 197-225) of this Act.

Housing action trusts. See the note to s 55 ante.

Crown land; ions by local authorities, etc; rights of entry. Sce the notes to s 197
ante.
Expenses; minerals, Scc ss 314, 315 and Sch 16, Pt I post.

Compensation for loss or damage caused by orders etc
203 Compensation in respect of tree preservation orders

A tree preservation order may make provision for the payment by the local
planning authority, subject to such exceptions and,conditions as may be specified
in the order, of compensation in respect of loss or damage caused or incurred in
CO(!S:unnC@—

(a) of the refusal of any consent required under the order, or

(b) of the grant of any such consent subject to conditions.

I3

NOTES
Tree preservation order. For meaning, see s 198(1), (2) ante; and cfthe note to s 198 ante.
Local planning authority. Cf the note to s 197 ante. In England ouside Greatee London and in
Wales, claims for payment of compensation by virtue of this section are to be made to and paid by the
local planning authority who made the order or, in the case of an order made by the Secretary of
State, the authority named in the order; see s 1(5), (6) ante and Sch 1, paras 17, 21, Sch 1A, paras 3,9
N .

.CAompemnionA See further as to p ion in respect of decisions or orders given or made
under this Part of this Act, ss 305, 306, 318(3) posz. As to the detcrmination of compensation claims
under this section, see s 205 post.

Crown land; ib by local authoriti
ante.

Expenses; minerals. Scc 53 314, 315 and Sch 16, Pt 1 post.

atc; rights of entry. Scc the notes to s 197

204 Comp ion in respect of req as to replanting of trees

(1) This section applies where—

(a) in pursuance of provision made by a tree preservation order, a direction
is given by the local planning authority or the Secretary of State for
securing the replanting of all or any part of a woodland area which is
felled in the course of forestry operations permitted by or under the
order, and

TOWN AND COUNTRY PLANNING ACT 1990 s 205 v

(b) the Forestry Commissioners decide not to make any grant or loan under
section 1 of the Forestry Act 1979 in respect of the replanting by reason
that the direction frustrates the use of the woodland area for the growing
of timber or other forest products for commercial purposes and in
accordance with the rules or practice of good forestry.

(2) Where this section applics, the local planning authority excrcising functions
under the tree preservation order shall be liable, on the making of a claim in
accordance with this section, to pay compensation in respect of such loss or
:gmagc. if any, as is caused or incurred in consequence of compliance with the

ircction.

(3) The Forestry Commissioners shall, at the request of the person under a duty
to qomply with such a direction as is mentioned in subsection (1)(), give a
certificate stating—

(a) whether they have decided not to make such a grant or loan as is
mentioned in subsection (1)(b), and
" (b) if'so, the grounds for their decision.

(4)_ A claim for compensation under this section must be served ou the local
planning authority—

* (a) within 12 months from the date on which the direction was given, or
(b) where an appeal has been made to the Sccretary of State against the
decision of the local planning authority, within 12 months from the
date of the decision ofPthc Secretary of State on the appeal,

but subject in either case to such extension of that period as the local planning
authority may allow.

NOTES

Tree preservation order. Cf the note to s 198 ante.

Local planning authority. Cf the note to s 197 ante. In England outside Greater London and in
Wales, claims for payment of campensation under this scction by virtue of dircctions given in
pursuance of a trec preservation order are to be made to and paid by the local plavning authonty who
made the order or, in the case of an order made by the Secretary of State, the authority named in the
order, and the reference in sub-s (2) above to the authority cxercising functions under the tree
grcurvaliun order is to be read accordingly; sce s 1(5), (6) ante and Sch 1, paras 17, 21, Sch 1A, paras

¢ post.

Secretary of State. Sce the note to s 2 ante.

Forestry Commissioners. Sce the note to s 200 ante.

Compensation. Cf the note to s 203 ante. As to the determination of compensation claims under
chis section, see 3 205 post.

Served. As to service of notices, sce s 329 post.

Appeal has been made, etc. Scc ss 78, 198(3)(c). (4)(a) ante.

Crown land; ibutions by local authorities, etc; rights of entry. Sec the notes to s 197

ante.
P

order™, see s 198(1), (2) ante; for “functions”, see s 336(1)

For “tree pi
0st.
Forestry Act 1979, s 1. Sce Vol 18, title Forestry.

205 D ination of p ion claims

(1) Except in so far as may be otherwise provided by any tree preservation
order or any regulations made under this Act, any question of disputed
compensation under section 203 or 204 shall be referred to and determined by the
Lands Tribunal.

(2) In relation to the dctermination of any such question, the provisions of
sections 2 and 4 of the Land Compensation Act 1961 shall apply subject to any
necessary modifications and to the provisions of any regulations made under this
Act.
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NOTES
Tree preservation order. For meaning, sce s 198(1), (2) ante; and cf the note to s 198 ante.
Lands Tribunal. Scc the note to s 109 ante.
Crown land; ibutions by local authorities, etc; rights of entry. See the notes to s 197
ante.
Expenses; minerals. Scc ss 314, 315 and Sch 16, Pt [ post.
Land Compensation Act 1961, ss 2, 4. See Vol 9, title Compulsory Acquisition.

Consequences of tree removal ete
206 Replacement of trees

(1) Ifany trec in respect of which a tree preservation order is for the time being
in force—
(a) isr d, up dord yedin ¢ ion of the order, or
(b) except in the case of a tree to which the order applies as part of a
woodland, is removed, uprooted or destroyed or dies at a time when its
cutting down or uprooting is authorises only by virtue of section
198(6)(a),
it shall be the duty of the owner of the land to plant another tree of an appropriate
size and species at the same place as soon as he reasonably can.

(2) The duty imposed by subscction (1) docs not apply to an owner if on
application by him the local planning authority dispense with it.

(3) Inrespect of trees in a woodland it shall be sufficient for the purposes of this
section to replace the trees removed, uprooted or destroyed by planting the same
number of trees—

(a) on or near the land on which the trees removed, uprooted or destroyed
stood, or ®

(b) on such other land as may be agreed between the local planning
authority and the owner of the land,

and in such places as may be designated by the local planning authority.

(4) In relation to any tree planted pursuant to this section, the relevant tree
preservation order shall apply as it applied to the original tree.

(5) The duty iniposed by subscction (1) on the owner of any land shall attach
to the person who is from time to time the owner of the land.

NOTES

Tree preservation order. Cf the note to s 198 ante,

Destroyed. Cf the note “Wilful destruction” to s 198 ante.

1t shall be the duty, etc. The duty imposed by sub-s (1) above may only be enforced as provided
by s 207 post and not otherwise; see s 207(5) post. See, further, as to appeals against a notice under
that section, s 208 post, and as to the execution and cost of works required by such a notice, 5 209

st
wLoul planning suthority. Cf the note to s 197 ante; see also the second paragraph of the note to
s 198 ante.

The functions of a local planning authority by virtuc of this scction, so far as they are functious of a
National Park authority by virtue of s 4A ante, are exercisable as respects any area which is or is
included in an area for which there is a district council, concurrently with the National Park Authority,
by that council: sec s 4A(4) ante.

Housing action trusts. Sec the note to s 55 ante.

Urban development corporations; Crown land; ibutions by local authorities, etc;
rights of entry. Scc the notes to s 197 ante.

Definiti For “tree p ion order”, see s 198(1), (2) ante; for “land” and “owner”, see
5 336(1) post.
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207 Enforcement of duties as to replacement of trees
(1) Ifit appears to the local planning authority that—

(a) the provisions of section 206, or .
(b) any conditions of a consent given under a tree preservation order which
require the replacement of trees,

are not complied with in the case of any tree or trees, that authority may serve on
the owner of the land a notice requiring him, within such penod as may be
specified in the notice, to plant a trec or trees of such size and species as may be so
specified.

(2) A notice under subsection (1) may only be served within four years from
the date of the alleged failure to comply with those provisions or conditions.

[(3) A notice under subsection (1) shall specify a period at the end of which it
is to take effect.

(4) The specified period shall be a period of not less than twenty-eighe days
beginning with the date of service of the notice. ]

(5) The duty imposed by scction 206(1) may only be enforced as provided by
this section and not otherwisc.

NOTES

Sub-ss (3), (4) were substituted by the Planning and Compensation Act 1991, s 23(1).

Local planning authority. Cf the notc to s 197 ante; see also the second paragraph of the nate o
s 198 ante,

The functions of a local planning authority by virtue of this section, so far as they are functions of a
National Park authority by virtue of s 4A ante, arc exercisable as respects any area which is or is
included in an area for which there is a district council, concurrently with the National Park Authority,
by that council; see s 4A(4) ante.

Tree preservation order. Cf the note to s 198 ante.

May serve . . . notice. As to service of natice, see s 329 post. As to appeals to the Secretary of
State against a notice under this section, sec s 208 post, and as to further appeal to the High Cour, sec
s 289 post, For provisions 3s to the execution and cost of works required by a notice under this
section, sce s 209 post. As to rights of entry for the purpose of determining whether a notice under
this section should be served on the owncr of the land, see ss 214B-2141) post.

The duty imposcd by s 213(1) post (trecs in conservation areas) may be enforced as provided under
this section, and not otherwisc; see s 213(3) post.

Housing action trusts. Sce the note to s 55 ante. .

Urban development corporations; Crown land; contributions by local authori etc;
rights of entry. See the notes to s 197 ante.

Definitions. For “tree prescrvation order™, see s 198(1), (2) ante; for “land™ and “owner”, sce
5 336(1) post.

208 Appeals against s 207 notices

(1) A person on whom 2 notice under section 207(1) is served may appeal to
the Secretary of State against the notice on any of the following grounds—

(a) that the provisions of section 206 or, as the casc may be, the conditions

mentioned in section 207(1){b) are not applicable or have been complied

with;
{(aa) that in all the circumstances of the case the duty imposed by section
206(1) should be dispensed with in relation to any trec;]
(b) that the requirements of the notice are unreasonable in respect of the
period or the size or species of trees specified in it; o
(c) that the planting of a tree or trees in accordance with the notice is not
quired in the i of ity or would be contrary to the practice
of good forestry; .
(d) that the place on which the tree is or trees are required to be planted is
unsuitable for that purpose.




736 VOL 46 TOWN AND COUNTRY PLANNING

222 Planning permi not needed for adverti
regulations

Where the display of advertisements in accordance with regulations made under
section 220 involves development of land—

complying with

(a) planning permission for that develog shall be d dtobe g d
by virtue of this section, and
(b) no application shall be y for that develog under Part [11.
NOTES

Part L. lc ss 55-106D ante, Schs 39 post.

Further provisions. Cf the note to s 220 ante.

Housing action trusts, See the note to 5 55 ante.

Crown land; il by local authorities, etc. See the notes to s 197 ante.

Rights of entry. See the note to s 220 ante.

Land of local planning suthorities, etc. See the note to s 198 ante.

Expenses; minerals. See ss 314, 315 and Sch 16, Pt | 3

Definitions. For “development”, see s55 ante; for “advertisement”, “land” and “planning
permission™, sce s 336(1) post.

bibited ads

Repayment of expense of removing p
223 Repayment of expense of removing p

(1) Where, for the purpose of complying with any regulations made under
section 220, works are carricd out by any person—

(a) for removing an advertisement which was being displayed on 1 August
1948; or

(b) for discontinuing the use for the dis;lay of advertisements of a site used
for that purposc on that date,

that person shall, on a claim made to the local planning authority within such time
and in such manner as may be prescribed, be entitled to recover from that authority
compensation in respect of any expenseg,reasonably incurred by him in carrying
out those works.

(2) Except in so far as may be otherwise provided by any regulations imade
under this Act, any questions of disputed p ion under this section shall be
referred to and determined by the Lands Tribunal.

(3) In relation to the determination of any such question, the provisions of
sections 2 and 4 of the Land Compensation Act 1961 shall apply subject to any
necessary modifications and to the provisions of any lations made under this
Act.

hibited ad: .
adver

NOTES

1 August 1948, Ic the date on which the Town and Country Planning (Control of Advertisements)
Regulations 1948, SI 1948/1613(revoked), came into force,

Local planning authority. Cf the note to s 220 ante. As to the appropriate local planning
authority for the purposes of claims for payment of compensation under &il section sce s 3(5) ante
and Sch 1 paras 16, 21 post.

Within such time end in such manner as may be p ibed. Ie
see s 336(1) post. See the Town and Country Planning (Control of Advertisements) Regulations
1992, SI 1992/666, as anicnded as noted to s 220 ante (made for the purposcs of sub-s (1) above).

Compensation. Cfthe note to s 203 ante. .

Lands Tribunal. See the note to s 109 ante.

Crown land; ibutions by local authorities, etc. See the notes to s 197 ante.

Rights of entry. Sce the note to 5 220 ante,
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Expenses; erals, Sce ss 314, 315 and Sch 16, Pl post.
Definitions. For “advertiscient”, “prescribed” and “use™, see s 336(1) post.
Land Compensation Act 1961, s 2, 4. Sce Vol 9, title Compulsory Acquisition

Enforcement of control over advertisements
224 Enforcement of control as to advertisements

(1) Regulations under section 220 may make provision for enabling the local
planning authority to require—
(a) the removal of any advertisement which is displayed in contravention
of the regulations, or
(b) the discontinuance of the usc for the display of advertiscments of any
site which is being so used in contravention of the regulations.

(2) For that purpose the regulations may apply any of the provisions of Part VII
with respect to enforcement notices or the provisions of section 186, subject to
such adaptations and modifications as may be specified in the regulations.

(3) Without prejudice to any provisions included in such regulations by virtue
of subsection (1) or (2), if any person displays an advertisement in contravention
ol the regulations he shall be guilty of an offence and liable on summary conviction
to a fine of such amount as may be prescribed, not exceeding level 3 on the
standard scale and, in the case of a continuing offence, [one-tenth of level 3 on the
standard scale] for each day during which the offence continues after conviction.

(4) Without prejudice to the gencrality of subsection {3), a person shall be
deemced to display an advertisement for the purposes of that subsection if—
(a) he is the owner or occupier of the land on which the advertisement is
displayed; or
(b) the advertiscment gives publicity to his goods, trade, business or other
concerns.
(5) A person shall not be guilty of an offence under subscction (3) by reason
only—
(a) ofhisbeingthe owner or occupierof the land on which an advertisement
is displayed, or ) )
(b) of his goods, tradc, busincss or other concerns being given publicity by
the advertisement,
if he proves that it was displaycd without his knowledge or consent.

NOTES

The words in square brackets in sub-s (3) were substituted by the Planning and Compensation Act
1991, 5 32, Sch 7 paras 8, 38.

General Note. As to the construction of this section and the regulations under s 220 ante relating
to it scc Porter v Honey [1988] 2 All ER 449, [1988] 1 WLR 1420 (cstate agents boards). Sce also
McDonald v Howard Cook Adventising Lid [1971] 3 All ER 1249, [1972] 1 WL 90.

Sub-s (1): Local planning suthority. Cf the note to 5220 ante. By s 5(2), (3) ante, for the

of this section the Broads Authority is the sole district planning authority for the Broads. By
5 1(5) ante and Sch 1 paras 14, 21 post, outside Greater London the functions of local planning
authorities under this section are exercisable by district planning autharitics.
b-s (2): Part VIL le ss [71A-196C ante; see, in particular, ss 172-182 ante.
€ any person, etc. As to offences by corporations sce s 331 paost.
conviction; standard scale, Sce the notes to s 65 ante.

Sub-s (5): Knowledge or consent. The words “knowledge or consent’ in sub-s (5) above are
to be construed disjunctively; see Merton LBC v Edmonds (1994) 157 JP* 1129, and Wycombe DC v
Michacl Shanley Group Lid (1994) 67 1 & CR 374.

Further provisions. Cf the note to 1 220 ante.

Housing action trusts. Sce the note to s 55 ante.

Urban development corporations; Crown land; i by local
Sce the notes to s 197 ante.

horities, etc.
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decision, he is sufticiently informed as to the matters to which the
objection relates; or

(b) in a casc where a further
within the specified period,

has been d, it is not submitted

the appropriate Minister may make a final decision without further investigation
as to those matters.

(6) Subject to subscctions (4) and (5), before making a final decision the
appropriate Minister shall give the objector an opportunity of appearing before,
and being heard by, a person appointed for the purpose by the appropriate
Minister. .

(7) If the objector takes that opportunity, the appropriate Minister shall give an
opportunity of appearing and being heard on the same occasion to the statutory
undertakers, local authority or Mini on whose ion the order is
proposed to be made, and to any other persons to whom it appears to him to be
expedient to give such an opportunity,

(8) Notwithstanding anything in the previous provisions of this section, if it
appears to the appropriate Minister that the matters to which the objection relates
are such as to require investigation by public local inquiry before he makes a final
decision, he shall cause such an inquiry to be held.

(9) Where the appropriate Minister determines to cause such an inquiry to be
held, any of the requirements of subsections (3) to (7) to which effect has not been
given at the time of that d ination shall be dispensed with.

(10) In this section any reference to making a final decision in relation to an
order is a reference to deciding whether to make the order or what modification
(if any) ought to be made. .

”
(11) In the application of this section to an order under section 275, any
reference to the appropriate Minister shall be construed as a reference to the
Secretary of State and the appropriate Minister.

»

NOTES

Sub-s (1): ...ofthegr ds of the objection. What is required is “no tnore than
2 fair statement of all the matters” on which the objector relies; cf Estate and Trust Agencies (1927) Lid
v Singapore Improvement Trust [1937) AC B98 a 915, [1937) 3 All ER 324 at 331, PC.

‘Writing. Sce the note “Written™ to s 12 ante.

Sub-s (3): Modification. It seems clear that the power to make modifications may be utilised to
cure a legal defeat; cf Minister of Health v R, ex p Yaffe [1931] AC 494, [1931] All ER Rep 343, HL,
Re Bowman, Sonth Shiclds (Thomas Strcet) Clearance Order 1931 [1932] 2 KB 621, [1932| All ER Rep

Before he makes a final decision. See also as to local inquirics, sub-s (8) above; as to costs where
no Jocal inuiry is held, see s 322 post; and as to procedure, see s 323 post.

Sub-3 (8): Public local inquiry. The word “public” in this context seems to confer on every
member of the public locus standi to bring before the inquiry any relevant matters, including matters
affecting the interests of the public in general or the public living in the neighbourhood in particular;
see Local Govennment Board v Adlidee |1915] AC 120 at 147, 148, [1914-15] Al ER Rep 1 at 11 per
Lord Monlton; but see akso ibid, at 143 and 15 respectively, per Lord Parmioor (upon the Housing
and Town Planning Act 1909, 5 17 (repealed)). See further s 320 post.

Sub-s (11): Secretary of State. Sec the note to's 2 ante,

Applications. Sce the notes to ss 271 and 273 ante; and see also the Civil Aviation Act 1982, 5 51,
Sch 10, paras 4, B, Vol 4, title Aviation.

Expenses; minerals. See ss 314, 315 and Sch 16, Pt | post.

Definitions. For “statutory undertakens”, see s 262(1), (3)-(5). (6)(a), (7)(a) ante; for “‘the
appropriate Minister™ and *'the Secretary of State and the aj iate Minister”,

>

er”, see s 265 ante (and
note sub-s (} 1) above); for “local authonty" and *Minister”, see s 336(1) post.

-
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Compensation

\/279 Right to compensation in respect of certain decisions and orders

(1) Statutory undertakers shall, subject to the following provisions of this Part,
be entitled to compensation from the local planning authority—

(a) in respect of any decision made in accordance with section 266 by
which planning permission to develop operational land of those
undertakers is refused or is granted subject to conditions where—

(i) planning permission for that development would have been granted
by a development order but for a direction given under such an
order that planning permission so granted should not apply to the
development; and )

(if) it is not development which has reccived specific parliamentary
approval (within the meaning of section 264(6));

(b) in respect of any order under section 97, as modified by section 209, by
which planning permission which was granted on the application of
those undcrtakers for the development of any such land is revoked or
modified.

(2) Where by virtue of scction 271—

(2) any right vested in or belonging to statutory undertakers is extinguished;
or

(b) any requircment is imposed on statutory undertakers,

those undertakers shall be entitled to compensation from the acquiring or
appropriating authority at whose instance the right was extinguished or the
requirement imposed.

(3) Where by virtue of section 272—

(a) any right vested in or belonging to an operator of a telecommunications
code system is extinguished; or

(b) any requirement is imposed on such an operator,

the operator shall be entitled to compensation from the acquiring or appropriating
authority at whose instance the right was extinguished or the requirement imposed.
(4) Where—

(a) works are carried out for the removal or re-siting of statutory undertakers’
apparatus; and )

(b) the undertakers have the right to carry out those works by virtue of
section 273 or an order of Ministers under that section,

the undertakers shall be entitled to compensation from the acquiring or
appropriating authority.
(5) Subsection (1) shall not apply in respect of a decision or order if—
(a) it relates to land acquired by the statutory undertakers after 7th January
; and

(b) the Secretary of State and the appropriate Minister include in the
decision or order a direction that subsection (1) shall not apply to it.

(6) The Secretary of State and the appropriate Minister may only give 3
direction under subsection (5) if they arc satisficd, having regard to the nature,
ituation and existing develof of the land and of any neighbouring land, and
to any other material considerations, that it is unre: ble that comp ion
should be recovered in respect of the decision or order in question.

(7) For the purposes of this section the conditions referred to in sections 91 and
92 shall be disregarded.
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NOTES

Sub-s (1): Subject to the following provisions of this Part. e s 280 post (measure of
C 5 281 post (exclusion of s 280 at option of statusory undertakers); s 282 post (procedure
N i and s 283 post /! of sub-3s (1), (5), (6) above in relation to display
iscments on operational land).
planning authority. As to local planning authorities, see s 1(1)-(3) ante. By s 1(5), (6) antc
and Sch 1, paras 18, 21, Sch 1A, paras 3, 10 post, in England outside Greater London and in Wales,
the local planning authority by whom compensation is to be paid under sub-s (1)(a) above to statutory
undertakers is the authority who referred the application for planning permission to the Secretary of
State and the appropriate Minister, or from whose decision the appeal was made to them or who
served the enforcement notice appealed against, a3 the case may be. !

Develop operational land. Sce the note **Operational land” to s 266 ante.

Sub-s (2): Compensation. As to the payment of expenses incurred by any government
department (including the Secretary of State) in the payment of compensation under sub-s (2) above,
see s 311(2)(b) post.

Sub-s (3): Operator; telecommunications code system. Sce the corresponding note to s 236
ante,

Sub-s (5): 7th January 1947. e the day on which the Bill for the Town and Country Planning
Act 1947 was published.

Secretary of State. Sce the note to s 2 ante.

etc. See the note to s 107 ante.

Applications. Sec the notes to s 271 and 273 ante.

Advertisements. See the note to s 266 ante,

Compensation in respect of mineral gs. For special provisions as to ion in
certain circumstances where an order under s 97 ante modifics planning permiission for vaclopuu-m
consisting of the winning and working of minerals or involving the depositing of mineral waste or an
order is made under Sch 9, para 1, 3, 5 or 6 post with respect to such winning and working or
depositing, see s 116 ante.

Rights of entry. Sce ss 324(5), 325 post.

Expenses; minerals. Sce 13 314, 315 and Sch 16, Pus 1, I post.

Definitions. For “develop™ and ““development”, see s 55 ante and s 336(1) post; for “development
order”, see 359 ante; for “statutory undertaken™, see s 262(1), (3)-(5), (6)(), (M(a) ante; for
“operational land”, sce 5 263 ante; for *'the appropriate Minister” and “the Secretary of Statc and the
appropriate Minister”, sce s 265 ante; for “acquinng authority”, “land” and “planning penmission”,
see s 336(1) post.

v 2som of jon to + undertakers, etc

(1) Where statutory undertakers are entitled to compensation—

(a) as mentioned in subsection (1), (2) or (4) of section 279;

(b) under the provisions of section®115 in respect of an order made under
section 102 or paragraph 1, 3, 5 or 6 of Schedule 9, as modificd by
section 270; or
in respect of a compulsory acquisition of Jand which has been acquired
by those undertakers for the pu s of their undertaking, where the
first-mentioned acquisition is effected under a compulsory purchase
order confirmed or made without the appropriate Minister’s certifi
or the op of a telec ications code system is entitled to compensation
as mentioned in section 279(3), the of the comp i (subject to
section 281) be an lculated in d. with this section.

(2) Subject to subsections (4) to (6), that amount shall be the aggregate of—
(a) the of any di bly i d in acquiring land,
providing app crecting b gs or doing work for the purpose
of any adjustment of the carrying on of the undertaking or, as the case
may be, the running of the telecommunications code system rendered
necessary by the proceeding giving rise to compensation (a “business
adjustment™);

(b) the appropriate amount for loss of profits; and
() where the compensation is under section 279(2) or (3), and is in respect
of the imposition of a requi to Pp the of

(c

<

P
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any expenditure reasonably incurred by the statutory undertakers or, as
the case may be, the operator in complying with the requirement,
reduced by the value after removal of the apparatus removed.

(3) In subsection (2) *‘the appropriate amount for loss of profits’ means—
(a) where a business adjustment is made, the aggregate of—

(i) the estimated amount of any decrease in net receipts from §hc
carrying on of the undertaking or, as the case may be, the running
of the telecommunications code system pending the adjustment, i
so far as the decrease is directly attributable to the proceeding
giving rise to compensation; and ) _

(ii) such amount as appears reasonable compensation for any estimated
decrease in net receipts from the carrying on of the undertaking or,
as the case may be, the running of the telecommunications cudc
system in the period after the adjustment has been _complctcd, in
50 far as the decrease is directly attributable to the adjustment;

(b) where no business adjustment is made, such amount as appears
reasonable compensation for any estimated decrease in net receipts from
the carrying on of the undertaking or, as the casc may be, the running

? of the telecommunications code system which is directly actributable to

the proceeding giving rise to compensation.

(4) Where a business adjustment is made, the aggregate amount mentioned in
subsection (2) shall be reduced by such amount (if any) as appears to the Lands
Tribunal to be appropriate to offset—

(a) the estimated valye of any property (whether moveable or immoveable)
belonging to the statutory undertakers or the operator and used for (hef
carrying on of their undertaking or, as the case may be, the running o
the telecommunications code system, which in consequence of the
adjustment ceases to be so used, in so far as the value of the property has
not been taken into account under paragraph (c) of that subscction; and

(b) the estimated amount of any increase in net receipts from the carrying
on of the undertaking or the running of the telecommunications code
system in the period after the adjustment has been gomplctcd! in so far
as that amount has not been taken into account in detenmining the
amount mentioned in paragraph (b) of that subscction and is directly
attributable to the adjustment.

(5) Where a business adjustment is made the aggregate amount mentioned in
subsection (2) shall be further reduced by any amount which appears to the Lands
Tribunal to be appropriate, having regard to any increase in the capital value of
immoveable property belonging to the statutory undertakers or the operator which
is directly attributable to the adjustment, allowance being made for any reduction
made under subsection (4)(b).

(6) Where—

(a) the compensation is under section 27?(4); and

(b) the acquiring or appropriating authority carry out the works,
then, in addition to any reduction falling to be made under subsection (4) or (5),
the aggregate amount mentioned in subsection (2) shall be reduced by the actual
cost to the authority of carrying out the works.

(7) References in this section to a decrease in net receipts shall be construed as
references— A .

(a) to the amount by which a balance of receipts over expenditure is
decreased;
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(b} to the amount by which a balance of expenditure over receipts is
increased; or
(c) where a balance of receipts over expenditure is ¢ dinto a
of expenditure over receipts, to the aggregate of the two balances;
and references to an increase in net receipts shall be construed accordingly.

(8) In this section—
- *“*proceeding giving rise to compensation” means— .

(a) except in relation to compensation under section 279(4), the
particular action (that is to say, the decision, order, extinguish
of a right, imposition of a requi or acquisition) in respect of
which compensation falls to be assessed, as distinct from any
development or project in connection with which that action may
have been taken;

(b) in relation to compensation under section 279(4), the circumistances
making it y for the app in question to be d or
re-sited;

“the appropriate Minister's certificate” means such a certificate as is
mentioned in section 16 of or paragraph 3 of Schedule 3 to the

Acquisition of Land Act 1981,

bal

NOTES

Sub-3s (1): Operator; teleccommunications code system. Sec the corresponding note to s 236
ante.

Compensation shall . . . be an amount, etc. See abso, in addition (o ss 281 and 282 post
(procedure for assessing compensation).

Sub-s (2): Carrying on of the undertaking. For the pu of this Act anything done by any
of the Boards established by the Transport Act 1962, 5 1, Vol 36, title Railways, Inland Waterways
and Pipelines, in the exercise of the powers mentioned in 5 86(1) of that Act does not constitute the
carrying on by the Board of their statutory undertaking: see s 86(1), (8) of the 1962 Act, in the same
title, as read with the Planning (Conscquential Provisions) Act 1990, s 2 post.

Sub-s (4): Lands Tribunal. Sce the note to s 109 ante. The Lands Tribunal has jurisdiction here
by virtue of s 282(1) post.

Applications. Sce the notes to ss 271 and 273 ante.

By the Local Government, Planning and Land Act 1980, s 144, Sch 28, paras 14(6), 16(8) ante, this
section and s 282 post are applied in relation to urbapdevelopment corporations.

Sub-1s (2)~(5), (7). (8) above are applicd with modifications by the Civil Aviation Act 1982, 5 51(2),
(5), Vol 4, title Aviation, as amende Cy the Planning (Consequential Provisions) Act 1990, s 4, Sch 2,
para 55(2) post.

By the Housing Act 1988, s 78(2)(2), Sch 10, Pt I, paras-12(6), 14(8), Vol 21, title Housing, this
section and 3 282 arc applicd in relation to housing action trusts.

By the Leasehold Reform, Housing and Urban Developinent Act 1993, 3 169(1), (3), Sch 20, P 1,
paras 12(6), 14(8) post, this section, and s 282 post are applicd in relation to the Urban Regeneration
Agency. .

8Comyenu(iml in respect of mineral workings. Cf the note to s 279 ante.

Rights of entry. See ss 324(5), 325 .

Expenses; minerals. Sce ss 314, 315 and Sch 16, Pt 1, 11 post.

Definitions. For “statutory undertakens”, see s 262(1), (3)=(5), (6)(3), (7)(3) ante; for “building”,
*“‘compulsory acquisition"" and “land", sce s 336(1) post.

Acquisition of Land Act 1981, s 16, Sch 3, pars 3. Sce Vol 9, tie Compulsory Acquisition.

/ 281 Exclusion of s 280 at option of' 'y undertal
(1) Where y undertakers are entitled to p in respect of such
\! isi as is ioned in section 280(1)(c), the statutory

a compulsory acquisiti

undertakers may by notice in writing under this section elect that the compensation
shall be ascertained in accordance with the enactments (other than rule (5) of the
rules set out in section 5 of the Land Compensation Act 1961) which would be

applicable apart from section 280.

TOWN AND COUNTRY PLANNING ACT 1990 s 283 799

(2) If the statutory undercakers so clect the compensation shall be ascertained
accordingly.

(3) An clection under this section may be made cither in respect of the whole
of the land comprised in the compulsory acquisition in question or in respect of
part of that land.

(4) Any notice under this section shall be given to the acquiring authority
before the end of the period of two months from the date of service of notice to
treat in respect of the terest of the statutory undertakers.

NOTES
Notice. As to service of notice, sce s 329 post.
‘Writing. Sce the notc *“Written” to s 12 ante.
Months. See the note to s 94 ante.
Applications. Sec the note to s 271 antc.
Expenses; minerals. Scc ss 314, 315 and Sch 16, Pt [ post.
Definitions. For “statutory undertakers™, see s 262(1), (3)~5). {6){a), (7)(a) antc; for "“acquiring
hority", “compulsory acquisition”™, * ™ and “land”, see s 336(1) post.
Land Compensation Act 1961, s 5. Sce Vol 9, title Compulsory Acquisition.

/7 282 Procedure for assessing compensation

(1) Where the amount of any such compensation as is mentioned in subsection
(1) of section 280 falls to be ascertained in accordance with the provisions of that
section, the compensation shall, in default of agreement, be assessed by the Lands
Tribunal, if apart from this section it would not fall to be so assessed.

(2) For the purp of any proceedings arising before the Lands Tribunal in
respect of compensation falling to be ascertained as mentioned in subsection (1),
the provisions of sections 2 and 4 of the Land Compensation Act 1961 shall apply
as they apply to proceedings on a question referred to the Tribunal under section
1 of that Act, but with the substitution in section 4 of that Act, for references to
_thelaf:qu;ring authority, of references to the person from whom the compensation
is claimed.

NOTES
Lands Tribunal. Sce the note to s 109 ante.
Applications. See the notes to ss 271 and 280 ante.
[Expenses; minerals. See ss 314, 315 and Sch 16, Pt I post.
Definitions. For “acquiring authority”, see s 336(1) post.
Land Compensation Act 1961, ss 1, 2, 4. Sce Vol 9, title Compulsory Acquisition.

Advertisements
283 Display of advertisements on operational land

Sections 266 to 270 and 279(1), (5) and (6) do not apply in relation to the display
of advertiscments on operational land of statutory undertakers.

NOTES

ry und who are local planning authorities. As to the application of this section
to such undertakers, sec s 316A post.
Expenses; minerals. Sec ss 314, 315 and Sch 16, Pt I post.
Definitions. For “statutory undertakers”, see s 262(1), (3)~(5). (6)(a), (7)(a) antc; for ““operational
land", see s 263 ante.



