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2 September, 1999
The Hon Albert HO Chun-yan
Room 15 & 22, G/F
Hing Fai House,
Tai Hing Estate,
Tuen Mun,
NT

Dear Mr. HO,
Building Management Ordinance (Cap.344)
Further to my letter dated 17.6.99, | wish to respond to your proposed
amendments to the Building Management Ordinance (Cap.344) (the BMO) in the following

paragraphs, using the same paragraph numbering as in your letter.

A. Under section 3A of the BMO, the Authority (the Secretary for Home Affairs
(SHA)) may, upon application by owners of not less than 30% of the

undivided shares, order that a meeting of owners be convened, by such
owner as the Authority may direct, to appoint a management committee
(MC). Under Section 4, the Lands Tribunal may make the same order upon
application by owners of not less than 20% of the shares. The meeting of
owners may, by a resolution passed by a majority of the votes of the owners
voting either



personally or by proxy, appoint a MC, pursuant to Sections 3A(3) and 4(4).

If owners cannot successfully form an OC at a meeting convened under
Section 3, they may alternatively consider invoking either Section 3A or 4.
We therefore do not consider it necessary to lower the threshold requirement
as you proposed. Further, as we informed the LegCo Panel on Home Affairs
at its meetings on 12.4.99 and 29.6.99, we are considering a proposal for
automatic formation of owners’ corporation (OC) in new buildings. We aim
to introduce an amendment bill in the 1999/2000 legislative session. Upon

enactment, this will be a fourth channel to form OCs under the BMO.

We appreciate that it might be costly to advertise in two newspapers. We will
favourably consider amending the BMO with a view to requiring advertising
in one newspaper only. We intend to incorporate this into the amendment bill
to be introduced into LegCo in 1999/2000.

By the time the owners convene a general meeting to appoint a MC under
Sections 3, 3A or 4, the OC is not yet formed as the MC needs to go through
the registration procedure with the Land Registrar under Section 7. The
power to terminate a manager under paragraph 7 of the Seventh Schedule to
the BMO can only be invoked by an OC after its formal establishment. As

the power of termination is not exercised by the owners before the OC is

established, your proposal is not supported.

In reply to a similar question from the Hon Cheng Kai-nam in the LegCo on
12.5.99, SHA explained the policy intent behind the requirement of 50% of
the owners’ shares to terminate a manager. We consider that the requirement
is appropriate. | take the opportunity to enclose a copy of SHA’s reply for

your reference.



You have proposed that all the undivided shares in land which are not
attached with any obligation to pay management shares shall be disregarded
for the purpose of counting the quorum or the votes in owners’ meeting. Our
considered view is that an owner of an undivided share in land on which
there is a building is an owner of the building, whether he needs to pay
management fees or not. We do not consider it appropriate to prohibit such
an owner from attending and voting at an owners’ meeting for the reason that

he is not required to pay management fees.

Deeds of mutual covenant (DMCs) are private contracts to which
Government is not a party. Any proposal for the BMO overriding the terms
and conditions of existing DMCs needs to be treated with caution. SHA is
not in a position to determine whether the terms in a DMC are unfair or

unreasonable.

The existing provision under paragraph 3(5) of the Third Schedule to BMO
concerning the casting of votes by co-owners of a share has generally worked
well. If a convenor of a general meeting cannot contact the first named owner,
he may leave the proxy form with the other co-owners for the first named
owner to sign and return. A review of this provision is therefore not

considered necessary.

As regards whether proxies will be counted towards the quorum under
paragraphs 5(a) and 5(b) of the Third Schedule to BMO, SHA explained this
point in detail when he replied to a LegCo question by the Hon Ambrose

Cheung Wing-sum on 2.6.99. Please refer to SHA’s reply as enclosed.

Further, under section 2 of the BMO, “owner” means a person who for the
time being appears from the record at the Land Registry to be the owner of
an undivided share in land on which there is a building. As such, an owner

holding undivided shares in a building, which in turn means (say)



five flats, will be regarded as an owner, but not as five owners. Your
proposal to count each flat to be owned by one individual owner is therefore

not supported.
Thank you, once again, for your valuable comments and suggestions on the
provisions of the Building Management Ordinance (Cap.344). We need to count on your

support in the processing of the Building Management (Amendment) Bill which we intend

to introduce into the Legislative Council in the 12999/2000 session.

Yours sincerely,

(David Tsui)

for Secretary for Home Affairs

Enclosures
(i) SHA’s reply to LegCo Question No.4 by the Hon Cheng Kai-nam on 12.5.99

(i) SHA'’s reply to LegCo Question No.7 by the Hon Ambrose Cheung Wing-sum on
2.6.99

c.c. Director of Home Affairs (Attn: Mr. LUI Hau-tuen)
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