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Second report of the Subcommittee on subsidiary legislation

Purpose

relating to Mandatory Provident Fund Schemes

This is the second report of the Subcommittee on subsidiary legislation
relating to Mandatory Provident Fund Schemes, which summarizes the
Subcommittee's deliberations on the following five pieces of subsidiary legislation:

(@)

(b)

(©)
(d)

(€)

Mandatory Provident Fund Schemes Ordinance (Amendment of
Schedule 1) Notice 2000 (the Amendment of Schedule 1 Notice);

Mandatory Provident Fund Schemes (General) (Amendment)
Regulation 2000 (the Amendment Regulation);

Mandatory Provident Fund Schemes Rules (the Rules);

Mandatory Provident Fund Schemes (Specification of Permitted
Periods) Notice (the Specification of Permitted Periods Notice); and

Mandatory Provident Fund Schemes (Contributions for Casual
Employees) Order (the Order).

The Subcommittee

2. The House Committee agreed at its meeting on 31 March 2000 to form a
Subcommittee to study the Amendment of Schedule 1 Notice and the Amendment

Regulation.

The House Committee further agreed on 12 May and 26 May 2000 to

refer the Rules, and the Specification of Permitted Periods Notice and the Order to the
Subcommittee respectively.
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3. The Hon Ronald ARCULLI was elected Chairman of the Subcommittee.
The membership list of the Subcommittee is in Appendix I. The Subcommittee held
a total of five meetings to study the five pieces of subsidiary legislation. It has
received written submissions on the Amendment Regulation from two legal firms, on
behalf of a group of 11 trustees/custodians operating in Hong Kong and a group of
nine global custodians in the United States respectively. Representatives of the first
group attended three meetings of the Subcommittee. The list of the
trustees/custodians/legal firms is in Appendix I1.

Mandatory Provident Fund Schemes Ordinance (Amendment of Schedule 1)
Notice 2000

Employees exempted from Mandatory Provident Fund Schemes Ordinance

4. The Amendment of Schedule 1 Notice seeks to amend Schedule 1 of the
Mandatory Provident Fund Schemes Ordinance (MPFSO)(Cap. 485) to put it beyond
doubt that only relevant employees (other than casual employees) who have been
employed for a period of less than 60 days would be exempted from MPFSO, and that
relevant employees who have been employed for not less than 60 days under a
continuous contract would not be exempted.

5. Some members of the Subcommittee are concerned that the proposed
amendment may not achieve its purpose, and that the contribution requirement could
still be circumvented, for example, in a situation where a relevant employee is
employed by a company for 59 days and then by its subsidiary company for another 59
days. They note the Administration's advice that under section 31K(4) of the
Employment Ordinance (EO)(Cap. 57), where an employee of a company is taken into
the employment of another company which, at the time when he is taken into its
employment, is an associated company of the first-mentioned company, his period of
employment at that time shall count as a period of employment with the associated
company, and the change of employer shall not break the continuity of the period of
employment. Under section 31K(5) of EO, two companies shall be taken to be
associated companies if one is a subsidiary of the other, or both are subsidiaries of a
third company. In the circumstances, the employee in the scenario mentioned above
will be covered by the proposed amendment.

6. Some members of the Subcommittee are also concerned that the relevant
employers and employees may break up the contracts so as to avoid being caught by
the definition of “continuous contract™" provided under EO, which means a contract of
employment under which an employee has been employed for 4 weeks or more and
worked for 18 hours or more in each week. The Subcommittee notes the
Administration's view that the employees concerned will then bear the risk of
foregoing the benefits for employees employed under a continuous contract, such as
paid holidays and annual leave, maternity leave, severance and long service payments
etc. Inaccordance with EO, in any dispute as to whether a contract of employment is



a continuous contract, the onus of proving that it is not a continuous contract shall be
on the employer.

Review of the operation of the MPF system

7. Referring to the close relationship between MPFSO and EO, some
members of the Subcommittee point out that EO was enacted more than 30 years ago
and its legislative intent and provisions, such as the definition of “continuous contract”,
are not meant to cover the various employment issues that may arise from the
implementation of the MPF system. They therefore call for a review of EO to
address these issues. The Administration does not see the need to do so, but agrees to
review the operation of the MPF system after its full implementation in December
2000. At the request of the Subcommittee, the Financial Services Bureau and the
Education and Manpower Bureau undertake to monitor closely the implementation of
the system.

Proposed amendment

8. To address the concern of the Subcommittee about the appropriateness of
the term "is terminated" in the proposed amendment, the Administration will introduce
a technical amendment to replace the term by "ceases”. The draft resolution on the
Amendment of Schedule 1 Notice with the technical amendment is in Appendix I11.

Mandatory Provident Fund Schemes (General) (Amendment) Regulation 2000

9. The MPF Schemes (General) Regulation (the General Regulation) provides,
inter alia, a framework for the regulation of service providers operating MPF schemes.
The amendments proposed in the Amendment Regulation have aimed at addressing
the concern of members of the MPF industry, in particular the trustees and custodians,
over some of the provisions of the General Regulation which may give rise to
operational problems. The Subcommittee however notes that the Amendment
Regulation has not fully addressed the concern of trustees/custodians as explained in
paragraphs 10 to 17 below.

Permitted encumbrance of scheme assets
(Section 65, and section 3 of Schedule 3 of the General Regulation)

10. The Subcommittee notes the Administration's policy intent that the assets
of MPF schemes should not be subject to unnecessary risks and therefore, borrowing
by a MPF scheme should be strictly limited. This policy intent is reflected in section
65 of the General Regulation which imposes a duty on the approved trustee of a
registered scheme to ensure that, subject to the prescribed exceptions, the scheme
assets are not subject to any encumbrance. The prescribed exceptions seek to limit
borrowing to circumstances where it is needed temporarily to enable accrued benefits
to be paid or to complete the acquisition of scheme assets. The periods of borrowing
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for these two purposes are limited to 90 days and 7 working days respectively. The
same provisions are provided in section 3 of Schedule 3 of the General Regulation
which applies to custodial agreements and subcustodial agreements.

11. The Subcommittee shares the concern of the trustees/custodians that the
periods of permitted borrowing are too restrictive and that flexibility should be
provided to cater for situations beyond the control of the custodians/subcustodians.
Whilst the Administration points out that the borrowing periods can be extended for
reasons beyond the control of the custodians or subcustodians, this policy intent is not
reflected in section 65. To address the concern of the Subcommittee and the
trustees/custodians, the Administration agrees to amend section 65 to clarify that the
prescribed exceptions refer to situations where at the time the encumbrances were
created, it was unlikely that the period of the borrowing would exceed 90 days or 7
working days (as the case may be). The same amendments will also be made to
section 3 of Schedule 3.

Reasonable rate of interest for scheme assets placed on deposit
(Proposed new section 66A and proposed amendment to section 67 of the General

Regulation)

12. The Subcommittee notes that under the proposed new section 66A, the
approved trustee is required to ensure that a reasonable rate of interest is received for
scheme assets placed on deposit. Some members of the Subcommittee consider that
whether an interest rate is "reasonable” may be subject to debates, as different banks
offer different interest rates to different customers. They note the Administration's
advice that the test of reasonableness is used in some other existing legislation. In
determining whether someone has failed to act reasonably, a court would normally
examine all the relevant circumstances.

13. Whilst the Subcommittee accepts the Administration's view that the
proposed new section 66A is necessary to safeguard the interest of scheme members, it
does not consider it justified to make it a criminal offence for failure to comply with
the requirement under the proposed new section. To address the concern of the
Subcommittee, the Administration agrees to abdicate the proposal to amend section 67
in this respect.

Requirements in respect of custodial and subcustodial agreements
(Schedule 3 of the General Regulation)

14. Schedule 3 of the General Regulation sets out the requirements for a
custodial agreement between a trustee and a custodian, and by virtue of section 72, the
requirements also apply to a subcustodial agreement between a custodian and a
subcustodian. The trustees/custodians consider that this application would not add
any material benefit to scheme members, but would result in a difficult, time-
consuming and costly process to renegotiate new subcustodial agreements with each of
their subcustodians for compliance with Schedule 3. They request the disapplication



of Schedule 3 to subcustodial agreements. The Administration maintains the view
that there is a need to ensure that subcustodial agreements also comply with the
principles in respect of the safeguarding of scheme assets.

Treatment of scheme assets as trust property (Section 1 of Schedule 3)

15. In examining the relevant provisions which give rise to concern, the
Subcommittee notes that section 1(b) of Schedule 3 requires scheme assets to be
administered and dealt with as trust property of the scheme, or if those assets are
located in a place where no law of trusts is in force, to be administered and dealt with
as if such a law were in force in that place. The trustees/custodians consider that the
stipulation of such a provision in an agreement would likely lead to uncertainty and
disputes concerning how a law that does not exist could be construed as to be in
existence. They point out that in a number of countries, such as those in continental
Europe, no trust law is in force. To address their concern, the Administration agrees
to amend section 1(b) to reflect the policy intent that scheme assets are to be entrusted
to custodians (or subcustodians) for safe keeping, and that they should be properly
held, registered and segregated from the assets of custodians and its subcustodians.

Indemnity for indirect losses (Section 5 of Schedule 3)

16. The Subcommittee notes that under section 5 of Schedule 3, a custodian (or
subcustodian) is required to indemnify the scheme for any losses incurred directly or
indirectly by scheme members that are attributable to fraudulent, dishonest or
negligent acts or omissions committed by the custodian (or subcustodian) or their
employees. The trustees/custodians are concerned that the coverage of indirect losses
would subject the custodians and subcustodians to unlimited liability.  The
Subcommittee shares their view that it is unjustified to impose such a requirement,
having regard to the fact that there is no reference to “indirect losses™ in the principal
ordinance and that the requirement is contrary to prevailing practices in the major
overseas financial markets. To address the concern of the Subcommittee and the
trustees/custodians, the Administration agrees to introduce an amendment to remove
the reference to indirect losses.

Reports to be provided by subcustodians (Sections 6 and 7 of Schedule 3)

17. The Subcommittee notes that subcustodians are required under sections
6(1)(a), 6(2) and 7(a) of Schedule 3 to report to their custodians any material changes
affecting their eligibility to be subcustodians of the scheme assets, whether or not any
material events have occurred, and whether or not each of their delegates satisfy the
eligibility requirements as those applicable to subcustodians. The Subcommittee
shares the view of the trustees/custodians that subcustodians who are merely safe-
keepers may have difficulties in complying with these requirements. The
Administration agrees to introduce amendments to give the Mandatory Provident Fund
Schemes Authority (MPFA) the discretion to waive these requirements in respect of
subcustodial agreements if they cause undue hardship.



Proposed amendments

18. The draft resolution on the Amendment Regulation with the
Administration's proposed amendments is in Appendix IVV. The Subcommittee notes
that the trustees/custodians are in support of the proposed amendments.

Mandatory Provident Fund Schemes Rules

19. The Subcommittee notes that the Rules are made by MPFA to provide for
the calculation of the total amount of accrued benefits vested in a scheme member
from time to time and to prescribe the information and documents that should be
contained in or accompanied with applications to MPFA for merger or division of
registered schemes.

20. On the calculation of the total amount of accrued benefits, the
Subcommittee notes that section 3 of the Rules which provides for the formula of
calculation is modelled on and consistent with section 78 of the General Regulation
which specifies the items to be included in calculating the accrued benefits in a
separate account for each scheme member. Section 3 also provides that an approved
trustee who fails to ensure that the accrued benefits of a scheme member are calculated
in accordance with the Rules commits an offence and is liable on conviction to a fine
at level 4.

21. As regards applications to MPFA for merger or division of registered
schemes, the Subcommittee notes that under sections 34B and 34C of MPFSO, such
applications must contain such information, and be accompanied by such documents,
as are prescribed by the rules made by MPFA. Sections 4 and 5 of the Rules
prescribe the required information and documents.

22. The Subcommittee supports the Rules in Appendix V.

Mandatory Provident Fund Schemes (Specification of Permitted Periods) Notice

23. The Specification of Permitted Periods Notice specifies the permitted
period within which an employer must arrange for a relevant employee to become a
member of a registered scheme under MPFSO. The permitted period is 60 days in
the case of a relevant employee who is not a casual employee, and 10 days in the case
of a casual employee. The Notice also specifies 60 days as the permitted period
within which a self-employed person must become a member of a registered scheme
under MPFSO.



24. The Subcommittee notes that the permitted period of 60 days for a relevant
employee who is not a casual employee is in line with section 7B of MPFSO, and that
the permitted period of 10 days for a casual employee is in line with the period within
which an employer should make the relevant contribution in respect of a casual
employee proposed in the Amendment Regulation. The Subcommittee supports
these permitted periods and the permitted period of 60 days for a self-employed
person.

Mandatory Provident Fund Schemes (Contributions for Casual Employees)
Order

25. The Order prescribes the scales of amounts of contributions that an
employer must make in respect of a casual employee who is a member of an industry
scheme. It also prescribes the scales of amounts of contributions that the employer
must deduct from the relevant income of the employee as a contribution by that
employee to the scheme.

26. The Subcommittee notes that by virtue of sections 9, 10, Schedules 2 and 3
of MPFSO, a casual employee who is a member of an industry scheme whose relevant
income is less than $130 per day is not required to contribute to a registered scheme,
and that for a casual employee whose relevant income is more than $650 per day, both
the employer and employee are not required to contribute in respect of the excess
relevant income. Such minimum and maximum levels of relevant income form the
basis of calculating the amount to be contributed and deducted.

27. The Subcommittee also notes that MPFA has consulted the catering and
construction industries the representatives of which have accepted the proposed scales
of amounts of contributions. The Subcommittee also supports the proposed scales of
amounts of contributions.

28. The Subcommittee however foresees that the relevant employees, in
particular the casual employees who may take up different jobs at different times, may
have joined a number of schemes upon their retirement. To avoid confusion, the
Subcommittee considers it necessary for MPFA to maintain a centralized information
system to record the MPF schemes joined by individual relevant employees over the
years. The relevant employees will be allowed access to their own record as and
when necessary. As MPFA advises that its information system is designed for the
storage of the information in respect of employers and self-employed persons only, the
Subcommittee urges MPFA to review the need to expand the system to cover the
relevant employees. MPFA agrees to conduct the review and report its findings to
the Legislative Council Panel on Financial Affairs by the end of 2000.



Recommendation

29. The Subcommittee supports the Administration's proposal to move three
motions for the passage of the Amendment of Schedule 1 Notice with amendments
(Appendix I11), the Amendment Regulation with amendments (Appendix 1V) and the
Rules (Appendix V) at the Council meeting on 21 June 2000.

30. The Subcommittee also supports the Specification of Permitted Periods
Notice (Appendix V1) and the Order (Appendix VII). The scrutiny period of these
two pieces of subsidiary legislation will expire on 21 June 2000.

Advice sought

31. Members are requested to support the recommendations of the
Subcommittee in paragraphs 29 and 30 above.

Council Business Division 1
Legislative Council Secretariat
29 May 2000
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Appendix Il

Subcommittee on subsidiary legislation
relating to Mandatory Provident Fund Schemes

List of trustees/custodians/legal firms submitted views on the

Mandatory Provident Fund Schemes (General) (Amendment) Regulation 2000

[ Clifford Chance on behalf of:

0(1)
0(2)
0(3)
0 (4)
0 (5)
0(6)
0 (7)
0 (8)
0(9)

The Bank of Bermuda Limited & Bermuda Trust (Far East) Limited
The Chase Manhattan Bank

Brown Brothers Harriman (Hong Kong) Limited

Butterfield Trust (Hong Kong) Limited

Citibank N.A.

Deutsche Bank

HSBC International Trustee Limited

State Street Bank and Trust Company

The Northern Trust Company of Hong Kong Limited

[1(10) Standard Chartered Bank
[1(11) The Bank of New York

Baker & Mckenzie on behalf of the Association of Global Custodians, an

informal coalition of nine US banks:

1)
(2)
(3)
(4)
()
(6)
(7)
(8)
9)

The Bank of New York

Boston Safe Deposit and Trust Company
Brown Brothers Harriman & Co.

The Chase Manhattan Bank

Citibank, N.A.

Deutsche Bank/Bankers Trust Company
Investors Bank & Trust Company

The Northern Trust Company

State Street Bank and Trust Company

Remark:
“[0” denotes those trustees/custodians/legal firms the representatives of which

have attended meetings of the Subcommittee.



Appendix 1

MANDATORY PROVI DENT FUND SCHEMES ORDI NANCE
AND
| NTERPRETATI ON AND GENERAL CLAUSES ORDI NANCE

RESOLUTI ON

(Under section 48 of the Mandatory Provi dent Fund
Schemes Ordi nance (Cap. 485) and section 35
of the Interpretation and Ceneral
Cl auses Ordi nance (Cap. 1))

MANDATORY PROVI DENT FUND SCHEMES ORDI NANCE
( AMENDMENT OF SCHEDULE 1) NOTI CE 2000

RESOLVED that the Mandatory Provident Fund Schemes Ordinance (Amendment
of Schedule 1) Notice 2000, made by the Chief Executive in Council on 21
March 2000, be approved, subject to the following amendment — in section
1(a), in the proposed item 7(1), by deleting "is terminated” and substituting

"ceases".



Appendix IV

MANDATORY PROVI DENT FUND SCHEMES ORDI NANCE
AND
| NTERPRETATI ON AND GENERAL CLAUSES ORDI NANCE

RESCLUTI ON

(Under section 46 of the Mandatory Provi dent Fund
Schenes Ordi nance (Cap. 485) and section 35 of
the Interpretation and General
Cl auses Ordi nance (Cap. 1))

MANDATCORY PROVI DENT FUND SCHEMES ( GENERAL)
( AMENDMVENT) REGULATI ON 2000

RESCOLVED t hat the Mandatory Provi dent Fund Schenes (General) (Arendnent)
Regul ation 2000, nade by the Chief Executive in Council on 21 March
2000, be approved, subject to the foll ow ng anendnents -

(a) in section 2 —
(i) by deleting paragraph (b)(ii);

(i1) in paragraph (c), in the proposed section 7(2), by
addi ng "in the determ nati on of net assets as referred
to" after ""liabilities"";

(b) by deleting section 12 and substituting —

"12. Approved trustee to ensure

that schene assets are not

I nproperly encunbered

Section 65 is amended —



(A)

(B)

(a) in subsection (2) -

(i) by repeali

Page 2

ng paragraph (a)(iii) and

substituting —

(i

) at the tinme the
borrowi ng was nmade,
it was unlikely that
the period of the
borrow ng woul d

exceed 90 days; or";

(i)in paragraph (b) -

by repealing subparagraph (iii) and substituting —

(i) at the time the
borrowing was
made, it was
unlikely that the
period of the
borrowing would
exceed 7 working
days; and";

in subparagraph (iv), by repealing the full-stop and substituting "; or";

(iii) by addin
"(©)

(d)

g_

Is created for the purpose
of securing a claim of
payment for the safe
custody or administration
of the scheme assets by a
central securities
depository or a delegate of
a custodian; or

Is created for the purpose
of acquiring a financial
futures contract pursuant to
section 14 of Schedule 1 or
a currency forward contract
pursuant to section 15 of
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Schedule 1; or

(e) is created by the operation
of law in Hong Kong or in
a place outside Hong
Kong.";

(b) by adding -

(c) by deleting section 14;

(d) in section 23 -

"(4) For the avoi dance of
doubt, it is hereby declared that any
encunbrance created over the scheme
assets of aregistered schene that is,
at thetinmeof creation, consistent with
t he exception under subsection (2)
shall remain valid throughout the
period for which the borrow ng

concerned renmai ns outstanding.".";

(i) by deleting paragraph (a) and substituting —

"(a) by repealingsection1(b) and substituting—

"(b) to be entrusted to the custodi an

for safe keeping; and
(c) entrusted to the custodian —

(1) wherethe schene assets
areinregisteredform
to be —

(A) registeredin the
name of the

custodian or its
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del egate; or
(B) adm nistered and
dealt with by the
custodian or its
del egate in such
manner as may be
customary and
prudent in the
rel evant market;
(ii) wherethe schene assets
are in bearer form to
be hel d i n the physica
possessi on of the
custodian or its
del egate; and
(d) to be segregated fromthe
custodian's and its del egates’
assets.";";
(ii) in paragraph (c) -
(A) by deleting subparagraph (i) and substituting —
"(i) by repealing paragraphs (a) and (b) and
substituting —
"(a) where the encunbrance is
created for the purpose of
securing an anount borrowed

toenabl e accrued benefitsto
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be paid to or in respect of

schene nenbers, andthenonly

if -

(i)

(i)

(iii)

t he anmount
bor r oned
(together with
any ot her

borrow ngs made
for the sane

pur pose) does not
exceed 10 per cent
of the market

val ue of the
schene assets at
the tine of the
borrow ng; and
the borrowing is
not part of a
series of

borrow ngs; and
at the tinme the
borrow ng was
made, it was
unlikely that the
period of

borrow ng woul d



(b)

Page 6

exceed 90 days; or
where the encunbrance is
created for the purpose of
securing an anount borrowed
to settle a transaction
relating to the acquisition
of scheme assets, and then
only if —

(i) the anopunt

bor r oned

(together with

any ot her

borrowi ngs nade

for the sane

pur pose) does not

exceed 10 per cent

of the market

val ue of the

schene assets at

the tinme of the

borrow ng; and

(i1i) the borrowng is

not part of a

series of

borrow ngs; and

(tii) at the tine the
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borrow ng was
made, it was
unlikely that the
period of

borrow ng woul d
exceed 7 worKking
days; and
(tv) at the time the
decision to enter
into the
transacti on was
made, it was
unlikely that the
borrow ng woul d

be necessary;

Or";";

(B) by del eting subparagraph (ii) inthe Chinese text

and substituting —

") A=

"(c)

(d)

B TIERyth REEFHF AR R E
NI \ 2 e B e A
HIE EERVE FH H SR OREE T 358
WERETE ;5
Ry THGRIT R 158 14 RIS IS

SHE S RIBRIRIT £ 1 28 15 iR



(iii)
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FEREHEREENEES

>\%

(e) FEEELHENEELSIMIGHTE
FRATHET TR E I ERER

=

by del eting paragraphs (d), (e) and (f) and

substituting —
"(d) in section 5 —
(i) by repealing "The" and
substituting "Subject to section
11 of this Schedule, the";
(ii) in paragraph (a), by repealing
"l osses incurred (directly or
indirectly)" and substituting
"direct |osses incurred";
(e) insection 6(1) and (2), by repealing "The"
and substituting "Subject to section 11 of
t his Schedul e, the";
(f) in section 7 —
(i) by repealing "The" and
substituting "Subject to section
11 of this Schedule, the";
(ii) by repealing "60 days" and
substituting "4 nonths";

(g) by adding -
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"11. The Authority nay,
subj ect to such conditions as the
Aut hority thinks fit, by notice in
writing (publishedinsuchmanner asthe
Aut hority thinks fit) waive or nodify
the provisions of section 2 of this
Schedul e, and, i nthe case of a del egate
of a custodian, section 2, 5, 6(1)(a)
or (2) or 7(a) of this Schedul e, where
the Authority is of the opinionthat the
provi si ons —
(a) cause undue hardshi p;
(b) are incapable of or
precl uded from bei ng
conpliedw th by virtue
of alawin a place
out si de Hong Kong; or
(c) arenotintheinterests
of relevant schene
menbers.
12. For the avoi dance of
doubt, it is hereby declared that —
(a) schene assets -
(i) conprising
cash hel d by

a custodi an



(i)
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which is an
aut hori zed
financi al
institution,
an eligible
over seas
bank or an
approved
over seas
bank may be
hel d by any
such
custodianin

its capacity

as a bank;
and
may be

deposi ted by
t he

cust odi an
and its

del egat es
with, and
hel d in, any
central

securities



(b)
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depository
on such
terns as
such centra
securities
depository
customarily
oper at e; and
any encunbrance
creat ed over the schene
assets of a registered
schene that is, at the
time of creation,
consistent with the
exception under
section 3 of this
Schedul e shall remain
val i d throughout the
period for which the
borrow ng concer ned
remai ns

outstanding.".".
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Appendix V

MANDATORY PROVI DENT FUND SCHEMES RULES

(Made by the Mandatory Provident Fund Schenes Authority
under section 47 of the Mandatory Provi dent Fund
Schenes Ordi nance (Cap. 485) subject to the
approval of the Legislative Council)

Commencenent

These Rul es shall cone into operation on 1 Decenber 2000.

Interpretation

(1) I nthese Rul es, "General Regul ation" ( (—fi%#Hf) ) nmeans t he
y Provi dent Fund Schenes (General ) Regul ation (Cap. 485 sub. leg.).
(2) I f an expression defined in section 2 of the CGeneral

onis usedinthese Rules, its neaning in these Rules is the sane

as in that section.

Cal cul ati on of accrued benefits
for purposes of section 12(3)
of the Ordi nance

(1) For the purposes of section 12(3) of the Odinance, the

total anobunt of accrued benefits vested in a nenber of a regi stered schene

fromtime totine is the difference between -

(2)

(a) the aggregate anount of all theitens |isted in subsection
(2); and

(b) the aggregate anount of all the itens |isted in subsection
(3).
The itens referred to in subsection (1)(a) are -

(a) inthe case of a schene nenber who i s a rel evant enpl oyee,



(b)
(c)

(d)

(e)

(f)

Page 2
all contributions paidbythenenber’'s enployer totheschene
in respect of the nenber;
all contributions paid to the schene by the nenber;
any anount transferred tothe nenber's account i nthe schene
in accordance with Part Xl of the General Regul ation;
any investnent income of the schene that is attributable
to the nmenber's accrued benefits;
any anount by which the value of the schenme investnents
attributable to the nenber's accrued benefits has
appreci ated; and
any ot her suns payabl e to t he menber' s account i nthe schene

under the Ordi nance.

(3) The itens referred to in subsection (1)(b) are -

(a)

(b)

(c)

(d)

(e)

(4)

accrued benefits that have been paid to or in respect of
t he menber;

fees for adm nistrative expenses deduct ed or deducti bl e by
t he approved trust ee of the schene fromt he nenber' s account
in the schene under the General Regul ation unless those
expenses are wai ved by the trustee;

any anount transferred fromthat account i n accordance with
Part Xil of the CGeneral Regul ation;

any ot her anounts payabl e under the O di nance fromt hat
account; and

any anount by which the value of the schenme investnents
attributable to the nenber's accrued benefits has
depr eci at ed.

An approved trustee of a registered schene who fails to

ensure that subsection (1) is conplied with in respect of the accrued
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benefits vested i n a nenber of the schene commits an offence and is |li abl e

on conviction to a fine at |evel 4.

4. Application for Authority's consent to
nmer ger of registered schenes under
section 34B of Ordinance

(1)

For t he purposes of section 34B(3)(b) of the Ordi nance, an

application for the consent of the Authority to the nerger of registered

schenes nust contain the follow ng information -

(a)

(b)

(c)
(d)

(e)

(f)

t he nanme and regi stration nunber of each of the regi stered
schenes proposed to be nerged;
t he nanme, correspondence address and tel ephone nunber of
the contact person in relation to the proposed mnerger;
reasons for the proposed nerger;
t he nunber of the foll owi ng personsineachof theregistered
schenes proposed to be nerged -
(i) wparticipating enployers;

(ii) menbers who are rel evant enpl oyees;

(ii1) nmenbers who are sel f-enpl oyed persons;

(iv) nmenbers holding preserved accounts;
a statenent as t o whet her or not consent of the parti ci pating
enpl oyers or schenme nenbers to t he nmerger nust be obtai ned
under the governing rules of those schenes and, if so, a
stat ement specifying when and how t he consent nust be
obt ai ned under those rules;
a statenent as to whether or not the cost of the nerger is
required to be borne (whether wholly or partly) by the
participating enpl oyers or schene nenbers under the

governing rul es of those schenes and, if so, a statenent
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(b)
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(3)
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speci fying howthat cost is to be paid under those rul es;
and
a nerger proposal that conplies with subsection (2).

The nerger proposal nust -

speci fy the proposed effective date of the nerger;
specify the proposed date on which notice of the nerger is
to be given to the participating enployers and schene
menbers;

include a detailed plan on how to carry out the nerger;

i ncl ude a chart show ng howt he regi st ered schenes concer ned
and t he constituent funds of those schenes are t o be nerged,;
speci fy the arrangenent for transferring the accrued
benefits of schenme nenbers to the new schene;

speci fy t he arrangenent for conpensati ng schenme nenbers f or
any potential |oss of accrued benefits due to the nerger,
and the nechanism (if any) for handling the grievances of
schenme nenbers arising fromthe nerger;

i nclude an estimation of the cost of the nmerger; and
specify by whomthat cost is proposed to be borne and, if
borne (whether wholly or partly) by the participating
enpl oyers or schene nenbers, the anount they have to bear
and how it is to be paid.

For t he pur poses of section 34B(3)(b) of the Ordi nance, the

application nust al so be acconpani ed by the follow ng docunents -

(a)

(b)

the drafts of all docunents necessary for effecting the
merger and for establishing the new schene;
the draft notice to the participating enpl oyers and schene

menber s seeki ng their consent tothe nerger, if applicabl e;
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and
(c) thedraft noticeto the participating enployers and schene
menbers informng themof the nmerger, their rights, the

actions that they needtotake and al |l rel ated arrangenents.

5. Application for Authority's consent to
di vi sion of regi stered schene under
section 34C of Ordi nance

(1) For the purposes of section 34C(2)(b) of the Ordi nance, an
applicationfor the consent of the Authority tothe divisionof aregistered
schenme must contain the follow ng information -

(a) the nanme and registration nunber of the regi stered schene
proposed to be divided;

(b) the nane, correspondence address and tel ephone nunber of
the contact person in relation to the proposed division;

(c) reasons for the proposed division;

(d) the nunber of thefoll ow ng personsintheregisteredschene
proposed to be divided -

(i) participating enployers;
(ii) menbers who are rel evant enpl oyees;
(ii1) nmenbers who are sel f-enpl oyed persons;
(iv) menbers holding preserved accounts;

(e) astatenent astowhether or not consent of the participating
enpl oyers or schene nenbers to t he divi sion nust be obt ai ned
under the governing rules of that schene and, if so, a
stat ement specifying when and how t he consent nust be
obt ai ned under those rul es;

(f) a statenent as to whether or not the cost of the division

is required to be borne (whether wholly or partly) by the
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partici pati ng enpl oyers or schene nenbers under the
governing rules of that schenme and, if so, a statenent
speci fying howthat cost is to be paid under those rul es;
and
a division proposal that conplies with subsection (2).
The division proposal nust -
speci fy the proposed effective date of the division;
speci fy the proposed date on which notice of the division
is to be given to the participating enployers and schene
menbers;

i nclude a detailed plan on howto carry out the division;
i ncl ude a chart show ng howt he regi st ered schene concer ned
and t he constituent funds of that schenme are to be di vi ded;
speci fy the arrangenent for transferring the accrued
benefits of schene nenbers to the new schenes;

speci fy the arrangenent for conpensati ng schene nenbers f or
any potential | oss of accrued benefits due to the division,
and the nechanism (if any) for handling the grievances of
schenme nenbers arising fromthe division,

include an estimation of the cost of the division; and
speci fy by whomthat cost is proposed to be borne and, if
borne (whether wholly or partly) by the participating
enpl oyers or schene nenbers, the anount they have to bear
and how it is to be paid.

For t he pur poses of section 34C(2)(b) of the Ordi nance, the

application nust al so be acconpani ed by the follow ng docunents -

(a)

the drafts of all docunents necessary for effecting the

di vision and for establishing the new schenes;
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(b) thedraft notice to the participating enployers and schene
menber s seeki ngtheir consent tothedivision, if applicable;
and
(c) thedraft noticeto the participating enployers and schene
menbers inform ng themof the division, their rights, the

actions that they needtotake and al |l rel ated arrangenents.

Managi ng Director,
Mandat ory Provi dent Fund Schenes Authority

8 May 2000



Appendix VI

MANDATCORY PROVI DENT FUND SCHEMES ( SPECI FI CATI ON
OF PERM TTED PERI ODS) NOTI CE

(Made by the Mandatory Provident Fund Schenes Authority under
sections 7(3) and 7C(2) of the Mandatory Provi dent
Fund Schenes Ordi nance (Cap. 485))

1. Permtted period specified for purposes
of section 7 of Odinance

For t he purposes of section 7 of the Ordi nance, the pernmitted periodis —
(a) 60 days inthe case of a rel evant enpl oyee who i s not a casual
enpl oyee; and

(b) 10 days in the case of a casual enployee.

2. Permtted period specified for purposes
of section 7C of Ordi nance

For t he purposes of section 7C of the Ordi nance, the permtted period

is 60 days.

Managi ng Director,
Mandat ory Provi dent Fund Schenes Authority

17 May 2000



Appendix VII

MANDATCORY PROVI DENT FUND SCHEMES ( CONTRI BUTI ONS

FOR CASUAL EMPLOYEES) ORDER

(Made by the Mandatory Provident Fund Schenes Authority

under section 7A(6) of the Mandatory Provi dent

Fund Schenes Ordi nance (Cap. 485))

1. Interpretation

Inthis Order, "casual enployee" (fGlF{gE) nmeans a casual enpl oyee

who is a nenber of an industry schene.

2. Amount s of contributions to be made
by enpl oyers in respect of casua

enpl oyees

For the purposes of section 7A(3)(b) of the Ordi nance, the anobunt to

be contributed by an enployer for a contribution period is -

(a)

(b)

in the case of a casual enpl oyee to whomt he enpl oyer pays
the rel evant incone nore than once a day, an anount
determ ned by reference to the scale set out in colums 1
and 2 of Part | of the Schedul e;

in the case of a casual enpl oyee to whomt he enpl oyer pays
the rel evant i ncone at | east, but not nore than, once a day,
an anmount determ ned by reference to the scale set out in

columms 1 and 2 of Part Il of the Schedule ; and
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(c) inthe case of a casual enpl oyee to whomthe enpl oyer pays
the relevant incone |ess frequently than once a day, an
anount determ ned by reference to the scale set out in
colums 1 and 2 of Part IIl of the Schedul e.

3. Amounts of contributions to be deducted

by enpl oyers fromrel evant i ncone of
casual enpl oyees

For t he purposes of section 7A(4) (b) of the Odi nance, the anpunt t hat

an enployer is required to deduct fromthe rel evant incone of a casua

enpl oyee for a contribution period is -

(a)

(b)

(c)

in the case of a casual enpl oyee to whomt he enpl oyer pays
the relevant incone nore than once a day, an anount
determ ned by reference to the scale set out in colums 1
and 3 of Part | of the Schedul e;

in the case of a casual enpl oyee to whomt he enpl oyer pays
the rel evant i ncone at | east, but not nore than, once a day,
an anount determ ned by reference to the scale set out in
colums 1 and 3 of Part Il of the Schedul e; and

in the case of a casual enpl oyee to whomt he enpl oyer pays
the relevant incone |ess frequently than once a day, an
anount determ ned by reference to the scale set out in

columms 1 and 3 of Part |l of the Schedul e.

SCHEDULE [ss. 2 & 3]

SCALES OF AMOUNTS OF CONTRI BUTI ONS TO BE MADE

I N RESPECT OF CASUAL EMPLOYEES

PART |

Scal e of ampunts of contributions to be nade in the case of
a casual enployee to whomthe enpl oyer pays the
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rel evant incone nore than once a day

Total anmount to be

Total amount of rel evant deduct ed by the

i ncone pai d by an enpl oyer Total anpunt to be enpl oyer fromthe

to a casual enployee ina contributed by the enployee's rel evant
day enpl oyer for that day incone for that day

Less than $130. 00 $7.50 Ni

$130.00 or nore but |ess

than $260. 00 $7.50 8750
$2§gégo$%go?2&f but | ess $15. 00 $15. 00
$3?gégo$g;o?2kf but | ess $22. 50 $22. 50
$520. 00 or nore but not $30. 00 $30. 00

nmore than $650. 00

More than $650. 00 $30. 00 $30. 00
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PART 1|1
Scal e of ampbunts of contributions to be nade in the case of

a casual enployee to whomthe enpl oyer pays the rel evant
inconme at |east, but not nore than, once a day

Amount to be deduct ed
by the enpl oyer from

Amount of rel evant i ncone Amount to be t he enpl oyee's
paid by an enployer to a contributed by the relevant incone for
casual enployee in a dayenployer for that day t hat day

Less than $130. 00 $7.50 Ni

$130. 00 or nore but |ess

than $260. 00 $7.50 87.90
s T s s
$3?gégoégégﬁ&f but I ess $22. 50 $22.50
$520. 00 or nore but not $30. 00 $30. 00

nore than $650. 00

More than $650. 00 $30. 00 $30. 00
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PART 1|11
Scal e of ampbunts of contributions to be nade in the case of

a casual enployee to whomthe enpl oyer pays the rel evant
income | ess frequently than once a day

Amount to be deducted
by the enpl oyer from
t he enpl oyee's
rel evant income for
that contribution
peri od

Aver age anount of
rel evant i ncone pai d by an
enpl oyer to a casual
enpl oyee per day in a
contribution period

Amount to be
contributed by the
enpl oyer for that
contribution period

5% of the rel evant Ni
i ncome paid by the

enpl oyer to the

enpl oyee for that

contribution period

Less than $130. 00

$130.00 or nore but not 5% of the rel evant 5% of the rel evant

nore than $650. 00

i ncome paid by the
enpl oyer to the
enpl oyee for that
contri bution period

i ncome paid by the
enpl oyer to the
enpl oyee for that
contribution period

More than $650. 00

$32.50 per day in
that contri bution
peri od

$32.50 per day in
that contri bution
peri od

17 May 2000

Mandat ory Provi dent

Managi ng Director,

Fund Schenes Authority



